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DOCKET ENTRIES 


Proceedings 


Complaint, appearance, and Schedule "A"; Filed. 


Order for issuance of warrant and advertising of seizure; 
McLaughlin, J. 


Warrant of Arrest and copy issued. Ser: 12-8-60. 


Appearance of Philip P. Marenberg and F. Joseph Donohue for 
Claimant Apex Liquors, Inc. a corp. Filed, c/ser 1-11-61. 


Order extending claimant's time to answer or plead to Feb. 20, 
1961; filed. 


Answer of claimant to Libel; c/s Feb. 20, 1961; filed. 
Claim of owner; c/s 2-20-61; filed. 
Calendared (n). 

Certificate of Readiness AC/N; Filed. 


Pretrial Proceedings; Deposition may be taken not later than 
May 19. Assistant Pretrial Examiner. 


Notice of Libellant of taking deposition of Samuel Grossman; 
c/m 4-24-61; Filed. 


Notice of Libellant of taking oral deposition of Daniel Davidson; 
c/m 4-24-61; Filed. 


2 


Date Proceedings 

1961 

May 19 Deposition of Daniel Davidson, for Libellant.. fee $38.20; Filed. 
May 19 Deposition of Samuel Grossman, for Libellant, fee $61.60; Filed. 


June 15 Hearing begun; respited to 6/16/61 (Rept'd: Ida Watson), 
McGarraghy, J. 


June 15 Appearance of George H. Clark for pltff; filed. 
June 15 Stipulation of counsel waiving jury trial; filed. 


June 16 Hearingiresumed: Respited to 6-19-61 (Rep: Ida Z. Watson) 
McGarraghy, J. 


June 19 Hearing;resumed: Respited to 6-20-61 (Rep: Ida Z. Watson) 
McGarraghy, J. 


June 20 Hearing resumed & concluded. 
Finding for pltff. 
Findings of fact and conclusions of law 
Judgment to be presented (Rep. Ida Z. Watson), McGarraghy, J. 


June 26 Transcript of proceedings, pp. 1-74 (Rept'd I.Z.Watson); Filed. 
June 26 Transcript of proceedings, pp. 75-132; Rep. Ida Z. Watson; Filed. 


June 26 Transcript of proceedings, pp. 133 to 192; Rep. Ida Z. Watson; 
Filed. 


June 27 Transcript of proceedings, pp. 193-267, Courts Copy, Ida Z. 
Watson, Official Reporter: filed. 


duly 6 Memorandum of pltff; filed. 
July 6 Findings of Fact & Conclusions of law; McGarraghy, J. 


July 6 Order condemning 484 cases spirits of alcohol & directing they 
be sold at public auction (n); McGarraghy, J. 


July 28 Order for release of property. (n) Keech, J. 
Aug. 4 Notice of Appeal, of claimant. $5.00 Deposit by Donohue; filed. 


Aug. 4 Cost bond on appeal in amount of $250.00, with Hartford Acci- 
dent and Indemnity Co. approved and filed. 


Sept. 11 Order granting counsel for Claimant to & including September 
29 , 1961 to file record on appeal; Youngdahl, J. 


Sept. 22 Transcript of proceedings, pp. 1-74, pp. 75-132; 133 to 192 & 
pp. 193-267; (Ida Z. Watson, Rep.), Attorneys copies. 


Sept. 27 Record on Appeal delivered to USCA; deposit by F. Joseph 
Donohue 95¢. 


Sept. 27 Receipt from USCA for original papers; filed. 


[Filed Dec. 6, 1960] 
COMPLAINT 


The libel of information of the District of Columbia by Chester H. 
Gray , Corporation Counsel, District of Columbia, in a civil cause of for- 
feiture for breach of the laws of the District of Columbia, and in particu- 
lar Section 25-124(i) , District of Columbia Code, 1951 Ed.,|alleges upon 
information and belief as follows: 

First: On or about the 23rd day of January , 1959, agents of the En- 
forcement Division, Finance Office, Department of General| Administra- 
tion, District of Columbia, legally seized in premises at 633-35 Pennsyl- 
vania Avenue, N. W., in the District of Columbia, as forfeited to the Dis- 
trict of Columbia, for violation of the general statutes of the District of 
Columbia, four hundred and ninety-four cases, more or less, of assorted 
spirits of alcohol; hereinafter more particularly described |in Schedule 
"A™ attached hereto; that ever since the seizure, this property remained 
and still is in the custody and possession of the Chief, Enforcement Divi- 
sion, Department of General Administration and is stored in the Metro- 
politan Police Department warehouse at 469 C Street, N. W, (May Building), 
Washington, D. C., or elsewhere within the jurisdiction of this Court. 


Second: This suit has been authorized by the Board of Commission- 


ers, District of Columbia and the Corporation Counsel, District of Columbia. 
Third: The 494 cases, more or less, of spirits of alcohol are al- 
legedly owned by Apex Liquors, Inc., T/A Apex Liquors, 638-35 Pennsyl- 
vania Avenue, N. W., Washington, D.C. 
Fourth: On or about the 22nd day of January, 1959, at premises No. 
633-35 Pennsylvania Avenue, N. W., Washington, D. C., Apex Liquors, Inc., 
T/A Apex Liquors, holder of a retailers Class "A" License No. 6988 was 
in possession of 494 cases, more or less, of spirits of alcohol on which 
the required District of Columbia taxes had not been paid within 24 hours 
after the receipt by it of such spirits of alcohol from outside the District 
of Columbia, in violation of Section 25-124(i), D. C. Code, 1951 Ed. 
Fifth: By reason of the premises and for the breach of the laws of 
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the District of Columbia and in particular Section 25-124(i), D. C. Code, 
1951 Ed., the aforesaid 494 cases, more or less, of spirits of alcohol be- 
came and are forfeited to the District of Columbia. 

WHEREFORE, the libellant prays that due process issue in this be- 
half, as well as attachment, to bring the 494 cases, more or less, of Spirits 
of alcohol within the jurisdiction of this Court, as of monition to all parties 
in interest, to appear upon the return day of such process and duly inter- 
vene herein by claim and plea in the premises , and due proceedings being 
had thereon, that for the consideration aforesaid, the 494 cases, more or 
less, of spirits of alcohol be condemned and forfeited to the District of 
Columbia, and for a decree for the disposal thereof, to be made as the Court 
may direct. 

Dated: December 6, 1960. 


/s/ Chester H. Gray 
CHESTER H. GRAY 
Corporation Counsel, D.C. 
Proctor for Libellant 
District Building 
Washington 4,D.C. 


By /s/ John A. Earnest 


Assistant Corporation Counsel ,D.C. 


By /s/ James M. Cashman 
Assistant Corporation Counsel,D.C. 


SCHEDULE A 


Lot No.1 28 cases,of Sunny Jim Bourbon whiskey, 100 percent, 
12 fifths to the case, all seals intact, no A.B.C. stamps. 


Lot No.2 45 cases of Old Clock Bourbon whiskey, 86 percent, 
12 fifths to the case, all seals intact, no A.B.C. stamps. 


Lot No.3 124 cases of Sunny Jim Bourbon whiskey, 86 percent, 
12 quarts to the case, all seals intact, no A.B.C. stamps. 


Lot No.4 10 cases of Dowling Bourbon whiskey, 100 percent, 
12 fifths to the case, one case containing only 10 bottles, 
all seals intact, no A.B.C. stamps. 


Lot No. 5 


Lot No. 6 


Lot No. 7 


Lot No. 8 


Lot No. 9 


Lot No. 10 


Lot No. 11 


Lot No. 12 


Lot No. 13 


Lot No. 14 


Lot No. 15 


Lot No. 16 


Lot No. 17 


Lot No. 18 


Lot No. 19 


Lot No. 20 


Lot No, 21 
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9 cases of Sunny Jim Bourbon whiskey, 86 percent, 24 pints 
to the case, one case containing only 22 bottles , all seals in- 
tact, no A.B.C. stamps. 


3 cases of Sunny Jim Bourbon whiskey, 100 percent, 24 pints 
to the case, all seals intact, no A.B.C. stamps. 


2 cases of Dowling Bourbon whiskey, 86 percent, 24 pints to 
the case, all seals intact, no A.B.C. stamps. 


2 cases of Dowling Bourbon whiskey, 100 percent, 24 pints to 
the case, all seals intact, no A.B.C. stamps. 


14 cases of Apex Bourbon whiskey, 86 percent, 24 pints to the 
case, one case containing only 17 bottles, seals intact, no 
A.B.C. stamps. 


53 cases of Dougherty's Bourbon whiskey, 86 percent , 12 
quarts to the case, seals intact, no A.B.C. stamps. 


31 cases of Apex Bourbon whiskey, 86 percent, 12 fifths to 
the case, seals intact, no A.B.C. stamps. 


27 cases of Old Copper Still Bourbon whiskey, 100 percent, 
12 fifths to the case, one case containing only 8 bottles, seals 
intact, no A.B.C. stamps. 


9 cases of Apex Bourbon whiskey, 86 percent, 48 half pints to 
the case, one case containing only 24 bottles, seals intact, no 
A.B.C. stamps. | 


46 cases of Cameron Scotch whiskey, 86 percent|, 12 fifths to 
the case, all seals intact, no A.B.C. stamps. 


11 cases of Apex Londen Dry Gin, 80 percent, 12 fifths to the 
case, one case containing only 11 bottles, seals intact, no 
A.B.C. stamps. 


9 cases of Country Gentlemen Gin, 90 percent, 6 half gallons 
to the case, all seals intact, no A.B.C. stamps. 


12 cases of Dougherty's Reserve whiskey, 86 percent, 12 fifths 
to the case, all seals intact, no A.B.C. stamps. 


12 cases of Dougherty's Premium Bond whiskey | 100 percent, 
12 fifths to the case, all seals intact, no A.B.C. stamps. 


16 cases of Dougherty's Premium Bond whiskey ,|86 percent, 
6 half gallons to the case, one case containing only 3 bottles, 
seals intact, no A.B.C. stamps. 


4 cases of Apex Kentucky Bourbon, 86 percent, 6 half gallons 
to the case, one case containing only 3 bottles, all seals intact, 
no A.B.C. stamps. | 


10 cases of Casmezo Cognac, 84 percent, 12 fifths to the case, 
all seals intact, no A.B.C. stamps. 


Lot No. 22 5 cases of Napoleon Brandy, 100 percent, 12 fifths to the case, 
one case containing only 7 bottles, seals intact, no A.B.C. 
stamps. 


Lot No. 23 3 cases of Napoleon Cognac, 80 percent, 12 fifths to the case, 
one case containing only 2 bottles, all seals intact, no A.B.C. 
stamps. 


Lot No. 24 9 cases of Grand Imperial Cognac , 80 percent, 12 fifths to 
the case, one case containing only 11 bottles, all seals intact, 
no A.B.C. stamps. 

Breakdown by number of bottles by size: Breakdown by cases: 

168 Half gallons 494 
2,124 Quarts 
2,965 Fifths 

711 Pints 

408 Half Pints 


[Filed Dec. 7, 1960] 
ORDER FOR ISSUANCE OF WARRANT 
AND ADVERTISING OF SEIZURE 

On the averments set forth in the Libel filed in the above-entitled 
case, it is this 7th day of December, 1960, 

ORDERED: That the warrant issue, returnable the 11th day of 
January , 1961, and it is, 

FURTHER ORDERED: That upon seizure of the herein libelled 
goods, public notice be given thereof in the Washington Daily News news- 
paper, in accordance with Supreme Court Admiralty Rule 10, and that such 
notice be published in the Washington Law Reporter in accordance with 
Rule 7(b) of this Court. 


/s/ Charles F. McLaughlin 
Judge 


[Seal] 
A TRUE COPY 


TEST 
HARRY M. HULL, Clerk, 


By: /s/ Anna M. Thompson, Deputy Clerk 


[ Filed December 7, 1960] 


[ WARRANT OF ARREST] 
THE PRESIDENT OF THE UNITED STATES TO THE MARSHAL FOR 
SAID DISTRICT , GREETING: 
For the reasons stated in the Libel, herein filed on the 6th day of 
December, 1960, by the District of Columbia, you are hereby commanded 
to arrest 494 cases, more or less, of assorted spirits of alcohol as more 
particularly described in the attached Schedule A and which are stored on 
the premises of the Metropolitan Police Department warehouse, 469 C 
Street, N. W., Washington, D. C., and detain the same until further order 
of the Court; and to warn all persons having any claim or interest therein, 
to be and appear before said Court on the 11th day of January, 1961, at 
M., to answer Said libel; and that in case of failure to ap- 


pear the Court will proceed to determine the cause, and to make such 


order therein as to it shall seem right. | 


Witness, The Honorable Chief Judge of said Court, 
the 7th day of December, A. D. 1960 


Harry M. Hull, 
Clerk 


By /s/ Anna M. Thompson 
Deputy Clerk 


CHESTER H. GRAY 

Corporation Counsel, D.C. 
Attorney for Libellant 

District Bldg., Washington 4,D.C. 


[Filed Feb. 20, 1961] 


ANSWER OF CLAIMANT 


Comes now the Claimant, Apex Liquors, Inc., in answer to the Libel 
of information of the District of Columbia of 494 cases, more or less, of 
assorted spirits of alcohol, as per Schedule A attached to Libellant's com- 
plaint, as follows: 

FIRST: It admits, upon information and belief, that on or about the 
23rd day of January, 1959, 494 cases, more or less, of assorted spirits 
of alcohol were seized by agents of the District of Columbia Government 
and removed from Claimant's premises at 633-35 Pennsylvania Avenue, 
N.W., Washington, D.C. 

SECOND: It denies that said assorted spirits of alcohol were legally 
seized. 

THIRD: It admits ownership of the 494 cases, more or less, of the 
alcoholic spirits seized and it refers to the Claim of Owner, filed this day 
with this Honorable Court, concerning its said ownership. 

FOURTH: It denies that the required District of Columbia taxes had 
not been paid as alleged. 

FIFTH: It denies that there was any breach of the District of Colum- 
bia laws cited and it further denies that the aforesaid 494 cases, more or 
less, of spirits of alcohol ever became or were forfeited to the District of 
Columbia. 

SIXTH: Further answering and as a separate defense, Claimant al- 
leges that as a result of the aforesaid seizure, it was cited and given charges 
in writing by the Alcoholic Beverage Control Board of the District of Colum- 
bia and directed to appear at a hearing before said Board on September 27, 
1960 to answer saidicharges. Claimant states furthermore that two of the 
charges specified against it were the same as the reasons given by the 
Libellant, District of Columbia, in filing its complaint with this Honorable 
Court and that these two charges read as follows: 

(1) It was alleged that on, to wit, January 22, 1959, at or about 

2:10 P.M., in violation of Section 23 (i) of the Alcoholic Beverage 
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Control Act, it, being the holder of a Retailer's License Class "A" 


was in possession of 495 cases, more or less, of assorted alcoholic 
beverages on which the required District of Columbia taxes had not 
been paid within 24 hours after the purchase and receipt by it of such 
beverages from outside the District of Columbia. 
(2) It was further alleged that on, to wit, January 22, 1959, at 
or about 2:10 P.M., in violation of Section 2-124 B 3 of the Alcoholic 
Beverage Control Regulations, it, being the holder of a license as 
aforesaid, failed to affix to the immediate containers of 495 cases, 
more or less, of assorted alcoholic beverages the required District 
of Columbia tax stamps within 24 hours after the purchase and re- 
ceipt by it of such beverages from outside the District of Columbia. 
Claimant alleges further that as a result of the hearing held before all 
three Members of the Alcoholic Beverage Control Board, a unanimous de- 
cision was rendered by said Board on November 3, 1960 entering an Order 
dismissing all charges against Claimant including (1) and (2) for failure 
of proof. | 
SEVENTH: Further answering and as a separate defense, Claimant 
alleges, upon information and belief , that it has been the uniform policy 
and practice of the Alcoholic Beverage Control Board of the District of 
Columbia to permit a licensed retailer to affix District of Columbia tax 
stamps to bottles or containers which have been found, upon inspection, to 
be without such District of Columbia tax stamps, in any and all instances 
in which there has appeared to be no wilful intent to defraud the District 
of Columbia Government of its taxes. 
EIGHTH: Further answering and as a separate defense, Claimant 
alleges, that even in those instances in which the Alcoholic Beverage Con- 
trol Board of the District of Columbia has made a finding, after citation, 
service of charges, and hearing duly held, that the licensed retailer has in 
fact intentionally and wilfully attempted to defraud the District of Columbia 
Government of taxes because of failure to purchase said District of Colum- 
bia tax stamps for the purpose of affixing same, the said Board has in all 


instances returned said alcoholic spirits to the owner thereof. 
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NINTH: That all and singular the premises are true. 

TENTH: WHEREFORE, Claimant prays that the Libel herein be dis- 
missed, and that the Court direct the return to it of the 494 cases, more 
or less, of assorted spirits of alcohol. 


/s/ Philip P. Marenberg 
710 Sheraton Building 
Washington 5,D.C. 


/s/ F. Joseph Donohue 
503 D Street, N. W. 
Washington, D.C. 


PROCTORS FOR CLAIMANT 
[Certificate of Service] 


[Filed Feb. 20, 1961] 


CLAIM OF OWNER 

And now appears Apex Liquors, Inc., a corporation licensed in the 
State of Delaware, lawfully doing business in the District of Columbia, by 
Daniel Davidson, its President, intervening for itself as owner of 494 cases, 
more or less, of assorted spirits of alcohol as per Schedule A attached to 
Libellant's complaint, before this Honorable Court and makes claim to the 
said 494 cases, more or less, of assorted spirits of alcohol, as the same 
are proceeded against at the instance of the District of Columbia, the Libel- 
lant, and the said claimant, Apex Liquors, Inc. avers that it was at the time 
of the filing of the libel herein, and still is, the true and bona fide sole owner 
of said 494 cases, more or less, of assorted spirits of alcohol, and that no 
other person or corporation is the owner thereof; Wherefore it prays to de- 


fend accordingly. 
APEX LIQUORS, INC. 
By: /s/ Daniel Davidson, President 


/s/ F. Joseph Donohue 


* OK 


/s/ Philip P. Marenberg 


* OK 


Proctors for Claimant 


WASHINGTON 
DISTRICT OF COLUMBIA, ss: 


DANIEL DAVIDSON, being duly sworn, deposes and sais that he is 
the President of the Claimant, the corporation described in and which exe- 
cuted the foregoing claim; that he has read said claim and knows the con- 
tents thereof; that the same is true to his knowledge; that he knew the seal 
of said corporation; that the seal affixed to the said claim was such cor- 
porate seal; that it was so affixed by the authority of the Board of Directors 
of such corporation and that he signed his name thereto by like authority. 


/s/ Daniel Davidson | 
President 


[JURAT the 16th day of February, 1961] 


[Certificate of Service] 


[Filed April 19, 1961] 
CLAIMANT'S PRETRIAL STATEMENT 


Claimant admits that on the date of the seizure District tax stamps 


had not yet been physically affixed to the bottles seized. Claimant states, 
however, that there were then on hand on claimant's premises more than 
sufficient District tax stamps already purchased by claimant to take care 
of all of the alcoholic beverages that were seized. Claimant states that 
these self-same District tax stamps had not yet been physically affixed to 
the alcoholic beverages because of clerical inadvertance and for no other 
reason, and that claimant's president, principal stockholder, and general 
manager was outside of the United States at the time of the seizure. 
Claimant states that claimant's bookkeeper did, on the day prior to 
the seizure, exhibit said District tax stamps to the Chief Inspector and the 
Assistant Chief Inspector of the Alcoholic Beverage Control Board of the 
District of Columbia when this matter first arose, that both of! these of- 
ficials did count said District tax stamps and make a record of the same, 
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that claimant's bookkeeper did then state to the same officials he would 
have several of claimant's employees physically affix said District tax 


stamps to the bottles of alcoholic beverages then lacking the same but that 


these same officials, on their own responsibility, did arbitrarily refuse to 


permit the District tax stamps to be affixed. 

Claimant states furthermore that, on the following day, when the 
Chief of the Enforcement Division, Finance Office, D. C. Government, ap- 
peared on the claimant's premises, claimant's bookkeeper did likewise 
exhibit the District tax stamps to that official and state he should not be 
restrained from physically affixing said tax stamps to the bottles of alco- 
holic beverages then lacking the same, but that the Chief of the Enforce- 
ment Division, on his own responsibility, did also arbitrarily refuse to 
permit this to be done and thereupon did illegally seize and remove said 
alcoholic beverages from claimant's premises. 

Claimant says further that, for purposes of clarity, it should be un- 
derstood that all of the alcoholic beverages seized were located in claim- 
ant's storage space, specifically in the basement and in the back storage 
room of claimant's premises, and that none of the alcoholic beverages 
seized came from the open shelves in the sales section of claimant's 
premises. 

Claimant says further it was cited by the Alcoholic Beverage Con- 
trol Board of the District of Columbia on the charge of violating Section 
23 (i) of the Alcoholic Beverage Control Act, the very selfsame statute 
under which Libellant has brought these proceedings, that claimant was 
afforded a formal Hearing before said Alcoholic Beverage Control Board 
on September 27, 1960, at which time evidence was introduced by the Chief 
Inspector and the Assistant Chief Inspector of the Alcoholic Beverage Con- 
trol Board relating directly to the facts resulting in the seizure of the al- 
coholic beverages now before the Court. Claimant states that, following 
said Hearing, the Members of the Alcoholic Beverage Control Board did, 
on November 3, 1960, unanimously enter an Order dismissing all charges 


against claimant for failure of proof. 
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Claimant states further that the Alcoholic Beverage Control Board, 
which has full authority to do so, did not recommend to the Commissioners 
of the District of Columbia that the alcoholic beverages seized from claim- 
ant's premises be submitted to the jurisdiction of this Court for considera- 
tion for forfeiture. 

Claimant states further that over the last twenty years there have 
been numerous occasions on which the District of Columbia Government, 
acting through its Alcoholic Beverage Control Board, has seized alcoholic 
beverages from the premises of a licensee because of the failure, neglect 
or wilful refusal of said licensee to timely affix District tax jstamps to said 
alcoholic beverages. Claimant states further, that, following each such 
seizure, the alcoholic beverages have in each and every instance been re- 
turned to the licensee, even though penalties ranging from a three day sus- 
pension to outright revocation of license have been imposed.| Claimant 


states that at no time heretofore, and in no other case prior to the instant 


| 
one, has the District of Columbia Government come to this Court as a 


Libellant seeking to obtain a forfeiture of alcoholic beverages, and that the 
action instituted by the District of Columbia Government as Libellant in 

this case is both discriminatory and unwarranted and that these conclusions 
are especially pertinent in the light of the action taken by the District's 
Alcoholic Beverage Control Board, to which Board the instant seizure case 
had been referred for consideration, action and recommendation by the Com- 
missioners of the District of Columbia. | 
Claimant states further that the Enforcement Branch, Finance Divi- 


sion, Department of General Administration, District of Columbia Govern- 


ment, lacked valid data to justify its seizure of claimant's alcoholic bever- 
ages on January 23,1959, and furthermore, that on said date it pos sessed 
no accurate knowledge of the day or days on which claimant had received 
on its premises the alcoholic beverages that were seized on January 23, 
1959, and that it made no effort to obtain such data until sometime in No- 
vember and December, 1960, almost two years after the date of the seizure. 
Request for Stipulations: 
(1) That the transcript of the Hearing accorded to the claimant in 
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this matter before the Alcoholic Beverage Control Board on September 27, 
1960 be admitted in evidence without formal proof, and that Libellant pro- 
duce the same at the trial. 

(2) That the Alcoholic Beverage Control Board's letter of November 
3, 1960, containing the Board's Findings of Fact, and its unanimous deci- 
sion dismissing all of the charges against claimant because of failure of 
proof be admitted in evidence without formal proof. 

(3) That Libellant will furnish or make available to claimant within 
five (5) days the following: 

(a) Copy of memorandum prepared by Mr. Robert D. Wise, 

Assistant Corporation Counsel, District of Columbia Government, 

at the request of Mr. Chester Gray, Corporation Counsel, District 

of Columbia Government, on the subject of seizures of alcoholic 

beverages by District Government officials. Said memorandum was 

read by Mr. Gray to the Commissioners of the District of Columbia 

in open session on March 15, 1960, in presence of claimant's counsel. 

(b) Copy of the Minutes reflecting the decision made by the 

Commissioners of the District of Columbia as the result of their con- 

sideration of claimant's representations to them through claimant's 

counsel on March 15, 1960. 


(c) Copy of the Minutes reflecting the decision made by the 


Commissioners of the District of Columbia as a result of their meet- 
ing on December 1, 1960, at which time they again considered action 
they should take in connection with the seizure of claimant's alco- 
holic beverages. 

(da) Copies of letters and records of telephone calls relating 
to alcoholic beverages seized from claimant sent out or made by 
Enforcement Branch, Finance Division, Department of General Ad- 
ministration, District of Columbia Government, during months of 
November and December, 1960, to the following out-of-town shippers: 


L. & E. Wertheimer 
First National Bank Building 
Cincinnati, Ohio 


15 


J.T.S. Brown 
Carew Tower Building 
Cincinnati, Ohio 


V.Cazzaza & Bro. 
307 West Broadway 
New York, N. Y. 


Popper Morson 
630 Fifth Avenue 
New York, N. Y. 


Harvey Stone 
East Orange, N. J. 


That Libellant will produce all of the same at the trial. 
(e) The names and official titles of those District of Columbia 
Government employees who were sent to the offices of J. A. Dougherty 
and Sons, 1135 North Front Street, Philadelphia, Pennsylvania, to 
check on data relating to shipment of alcoholic beverages from this 


shipper to claimant. [in Nov. and Dec. 1960] 
(f) A record of all District of Columbia tax stamps purchased 
by claimant from the District of Columbia Government for the period 
January 1, 1958 to January 23, 1959, inclusive, showing date of pur- 
chase, number and kind of stamps purchased, and amount paid for 
each purchase, 
Estimated Time of Trial: One-half day to one day for claimant. 


Witnesses: Eight, plus possibility of two from District of Columbia 
Government Tax Division. 


/s/ Philip P. Marenberg | 
710 Sheraton Building 
Washington 5,D.C. 


/s/ F. Joseph Donohue 
503 D Street, N. W. 
Washington 1,D.C. 


PROCTORS FOR CLAIMANT 


[Certificate of Service] 


[Filed April 19, 1961] 
PRE-TRIAL STATEMENT OF LIBELLANT 


Occurrence: 

On January 22,1959, claimant, Apex Liquors, Inc., t/a Apex Liquors, 
633-35 Pennsylvania Avenue, N.W., Washington, D. C., holder of a Retail- 
ers' license Class "A", No. 6988, was in possession of 494 cases, more 
or less, of spirits of alcohol on which the required District of Columbia 
taxes had not been paid within 24 hours after receipt by it of such spirits 
of alcohol from outside the District of Columbia, in violation of Section 
25-124(i) D. C. Code, 1951 Ed. rendering such spirits of alcohol liable to 
forfeiture by the libellant District of Columbia. 

On January 23,1959, agents of the Enforcement Division, Finance 
Office, Department of General Administration, District of Columbia, legally 
seized in premises 633 -35 Pennsylvania Avenue, N. W., in the District of 
Columbia for violation of Section 25-124(i), D. C. Code, 1951 Ed. four hun- 
dred and ninety-four cases, more or less, of assorted spirits of alcohol 
owned by Apex Liquors, Inc. 

These 494 cases, more or less, of spirits of alcohol have remained 
and still are in the custody and possession of the Chief, Enforcement Divi- 
sion, Department of General Administration, and are stored in the Metro- 
politan Police Department warehouse at 469 C Street, N.W., Washington, 
D.C., where said spirits of alcohol were arrested by the United States 
Marshal pursuant to an order of the United States District Court for the 
District of Columbia. 

Request for Stipulations: 

1. That the following may be admitted without formal proof, subject 
to objections as to relevancy and materiality. 

(1) Transportation Reports of Apex Liquors, Inc. filed with 

the Alcoholic Beverage Control Board, D. C., for October, November, 

December, 1958 and January 1959. 

(2) Transportation Applications of the Alcoholic Beverage Con- 
trol Board, D.C. to be initialled by the Pre-Trial Examiner. 
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(3) Daily sales record, spirits stamps, Treasury Division, 
Finance Office, D. C., relating to purchases by Apex Liquors, Inc. 
from October 29, 1958 to March 3, 1959. 


/s/ CHESTER H. GRAY 
Corporation Counsel, D. | 
Proctor for Libellant 
District Building 
Washington 4, D.C. 


JOHN A, EARNEST 
Assistant Corporation Counsel, D. C. 


JAMES M. CASHMAN 
Assistant Corporation Counsel, D. C. 


[Certificate of Service] 


[Filed April 21, 1961] 
PRE-TRIAL STATEMENT OF COURT 


Action under D. C. Code, Sec. 25-124(i), for forfeiture of liquor for 
alleged unpaid taxes. 
UNDISPUTED FACTS: 

On Jan, 22,1959 Apex Liquors, Inc., a Delaware corporation, t/a 
Apex Liquors, 633-35 Pennsylvania Ave., N. W., Washington,'D. C., holder 
of a Retailers License Class "A", No. 6988, was in possession of 494 
cases, more or less, of spirits of alcohol, more particularly described in 
Schedule A attached to the complaint. 

On Jan. 23, 1959, agents of the Enforcement Division, Finance Office, 


Department of General Administration, District of Columbia, |seized said 
494 cases, more or less, for violation of Sec. 23(i) of the ABC Act, Pub. 
Law 85, 73d Cong. (Sec. 24-124(i) D. C. Code). 


Libellant, District of Columbia, contends that claimant, Apex, had 
failed to pay the tax required by Sec. 25-124(i) D. C. Code and had failed 
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to affix the tax stamps on said 494 cases of liquor; that the liquor was 
therefore validly seized by the District (ifabl TS ieee of Sec. 25-124(i) 
D. C. Code, which rendered the alcohol libel to forfeiture by libellant, 
District of Columbia. 

The District asserts that the 494 cases, more or less, have remained 
in the custody and possession of the Chief, Enforcement Division, Dept. of 
General Administrations, District of Columbia, and are stored in the 
Metropolitan Police Dept. warehouse at 469 C St., N. W., Washington, 
D.C., where said spirits of alcohol were arrested by the U. S. Marshal 
pursuant to an order of this Court. 

Libellant asks that the 494 cases, more or less, of spirits of alco- 
hol be condemned and forfeited to the District of Columbia, and a decree 
for the disposal thereof as the Court may direct. 


Claimant, Apex, denies that the seizure was a valid seizure under 
the provisions Sec. 23(i) of the ABC Act. 
| Claimant admits that on the date of seizure District tax stamps had 
i 
| 


not yet been physically affixed to the bottles seized, but states that there 
\ were then on hand on claimant's premises more than sufficient District 
\tax stamps already purchased by claimant to affix to all of the alcoholic 
‘beverages seized; that said District tax stamps had not yet been physically 
affixed to the alcoholic beverages because of clerical inadvertence and for 
no other reason. 

Claimant asserts further that its President, principal stockholder, 
and general manager was outside of the U.S. at the time of the seizure; 
that claimant's bookkeeper, on the day prior to the seizure, exhibited said 
District tax stamps to the Chief Inspector and Assistant Chief Inspector 
of the ABC Board of the District when the matter first arose; that both of 
said officials counted the District tax stamps and made a record thereof; 
that claimant's bookkeeper stated to them that he would have the tax stamps 
physically affixed to the bottles of alcoholic beverages then lacking the 
same, but said District officials arbitrarily refused to permit the District 
tax stamps to be affixed. 
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Claimant states further that on the following day, the day of seizure, 


when the Chief of the Enforcement Division appeared on claimant's prem- 
ises, claimant's bookkeeper again exhibited the District tax stamps, and 
asked leave to affix the tax stamps to the bottles, but the Chief of the En- 
forcement Division also arbitrarily refused to permit this to be done, and 
thereupon illegally seized and removed said alcoholic Revenees from 
claimant's premises. 
Claimant further asserts that none of the alcoholic beverages seized 
came from the open shelves in the sales section of claimant's premises, 
but were located in claimant's storage space in the basement and back stor- 
age room. 
Claimant Apex further asserts that it was cited by the|ABC Board on 
a charge of violation Sec. 23(i) of the Act by the same Acts here involved; 
that after formal hearing before the ABC Board, the members of the Board 
on Nov. 3, 1960 entered a unanimous order dismissing all charges against 
claimant for failure of proof; that the Board did not recommend to the Com- 
missioners of the District that the alcoholic beverages seized on claimant's 
premises be submitted to the jurisdiction of the court for consideration of 
forfeiture. 
Claimant Apex asserts further that over the last 20 years the Dis- 
trict of Columbia Government, acting through the ABC Board, on numerous 
occasions has seized alcoholic beverages from the premises) of licensees 
for failure to affix District tax stamps, but at no time heretofore has the 
District of Columbia Government come to this court as libellant seeking to 
obtain a forfeiture of alcoholic beverages, and that this action is both dis- 
criminatory and unwarranted. 
NOTE: Libellant the District of Columbia objects to inclusion of the 
assertions contained in the last two paragraphs, as irrele- 
vant and immaterial. 
Claimant Apex states further that the Enforcement Branch lacked 
valid data to justify its seizure of the alcoholic beverages on Jan. 23, 1959, 
in that on said date it possessed no accurate knowledge of the day or days 
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on which claimant had received the beverages on its premises, hence had 
no knowledge whether the 24-hour period for affixing of tax stamps had ex- 


pired. 
STIPULATIONS: 
Facts under "UNDISPUTED FACTS." 
It is stipulated the following may be admitted without formal proof 


of authenticity , subject to all other objections: 

Transportation reports of Apex Liquors, Inc., filed with the 
ABC Board for the period 1/58 to 1/59 inclusive. 

Transportation applications of ABC Board filed by Apex dur- 
ing the period Jan. 1958 to Jan. 1959 inclusive. 

Daily sales record, spirits stamps, Treasury Division, Finance 
Office, D. C., relating to purchases by Apex Liquors, Inc. from Jan. 
1958 to March 3, 1959, inclusive. 


Claimant's PT Exhibit #1 -- Copy of Findings of the ABC Board 
dated Nov. 3, 1960. 


#1a -- Letter dated 11/3/60 from ABC 
Board to F. Joseph Donohue. 


Counsel for Libellant agrees to inform caunsel for Claimant Apex, 
within one week, the names and official titles of the District Government 
employees who were sent to the offices of J. A. Dougherty & Sons, 1135 
North Front St., Philadelphia, Pennsylvania, in Nov. or Dec. 1960, to check 
on data relating to shipments of alcoholic beverages from that shipper to 
Apex. 

Counsel for the District of Columbia does not agree to the requests 
for stipulations contained in the pretrial statement of Apex numbered (1), 
(3a), (3b), (3c) , (3d). 

Counsel agree to exchange, within two weeks, the names and addresses 
of all witnesses known to them, including experts, if any, and if they learn 
of any additional witnesses prior to trial to exchange their names and ad- 
dresses promptly. 

Counsel for Apex agrees that the District of Columbia may take the 
deposition of Samuel Grossman and Daniel Davidson not later than May 5, 
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provided it shall not interfere with trial date, and the District of Columbia 
agrees if Apex thereafter desires to take certain depositions it may do so 
not later than May 19. 

NO TRIAL TO BE HAD BEFORE MAY 24, 1961. 


TRIAL COUNSEL: Libellant -- John A. Earnest 
Claimant -- F. Joseph Donohue 
/s/ Elizabeth Bunten 
Assistant Pretrial Examiner 
ATTORNEYS: 
James Cashman, Libellant 
Philip P. Marenberg, Claimant 


[Filed June 26, 1961] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Waterloo C; 
June 15, 1961. 


The above-entitled cause came on for trial before the HONORABLE 
JOSEPH C,. McGARRAGHY, United States District Judge, at 1:45 p.m, 
* * * * * 
Whereupon, 
WILLIAM THOMAS BRUNSON 


was called as a witness by the Libellant and, having been first duly sworn, 


was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. CLARK: 
Q. Mr. Brunson, would you state your full name, sir?) A. William 
Thomas Brunson, B-r-u-n-s-o-n. | 


Q. Where are you employed, Mr. Brunson? A. J am an inspector 


for the ABC Board. 
* 
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Q. Mr. Brunson, inviting your attention to January 22, 1959, did you 


have occasion on that day to visit the Apex Liquor Store in the 600 block 


of Pennsylvania Avenue, Northwest? A. Yes, sir. 

Q. Would you state for us what the occasion was that you visited 
the store on that day? A. At about 2 p.m., Icalled my office, and Assist- 
ant Chief Inspector Cohill told me to go to the Apex Liquors, Inc., 633-35 
Pennsylvania Avenue, Northwest. 

* * * * * 

Q. Now, about what time of the day was this that you arrived at 
Apex? A. About 2:10. 

* * bad * * 

A. I walked on the premises of Apex Liquors, and I examined the 
bottles that were displayed for sale on the shelves, and -- 

* * * * * 

A. I found six bottles of Sunny Jim Bourbon on the shelves displayed 
for sale without the D. C. tax stamp affixed. 

* * * * * 

Q. And what did you do when you found these bottles, sir? A. I 
took those bottles off the shelf and walked back to the office where Mr. 

Grossman was. 

* * * * * 

Q. Then what did you do, sir? A. I went into the stockroom where 
they kept the stock. 

* * * * * 

Q. And what took place in there, sir? A. I started taking some 
cases down to inspect them, to see if they had the D. C. tax stamp affixed. 
I took twelve cases from numerous places in the big stack of cases that 
were on the floor, and opened those, and examined all of the bottles in 

these cases, and they had no tax stamps affixed to them. 

While I was opening the cases, Mr. Grossman Said: It is not any 
use to look any more. They don't any of them have D. C. tax stamps affixed. 


* * * * * 
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A. I went back to Mr. Grossman's office and I asked him for all 
permits , freight bills and invoices for the whiskey on the premises that 
did not have D. C. tax stamps affixed. 

Q. Did you receive any documents from him at that time? A. Yes, 
sir; he handed me some invoices, some permits and freight bills on dif- 
ferent shipments. 

Q. Now, about what time of the day was this? A. Oh, that was about 
2:40, I would say. 

Q. Now, when Mr. Grossman handed you these papers in response 
to your request, did you examine those papers at that time?| A. I glanced 

at them to see if they covered the particular shipment! that I looked 
at; and then I went to the phone and called Inspector Darby and Inspector 
Cohill. 

* * * * * 

A. While I was waiting for Mr. Darby and Mr. Cohill, Mr. Grossman 
came out and said: I will have to send up and buy some D. C. tax stamps. 

So he called a colored male employee and told him -- he put some 
money in a bag that he had taken from the cash register, and said: You 
will have to go up to the D. C. Treasurer's office and get some tax stamps 
for me, and hurry because the tax office closes in a few minutes. 

* * * * * 

Q. So that you then still remained on the premises for some time 
after this transaction occurred? A. Yes, sir. I helped take inventory of 
the stock that did not have stamps on it. 

Q. Now, where did you take this inventory? A. Well,|it was scat- 
tered all over the premises. Some was on the first floor and some was in 


the, I guess you would call it, sub-basement. 


| 
Q. Well then, you went back to the twelve cases that you originally 


started with, is that correct, and continued with that inspection? A. Yes, 
sir. We opened up all of those. 


* * * * * 


Q. Tell me, if you will, how you went about taking this|inventory, 
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sir? A. Well, we just went over the entire place, looking for shipments 

that -- boxes, cases, that were sealed and didn't have any tax stamp on them. 
We would open some up, and when we found a group that had no tax stamps 
we would open them up. 

Q. Were you keeping a record, a tally of any kind while you were do- 
ing this? A. Yes, sir, we would count the cases and make the record of 
what kind it was, and so forth, and then we gave it to Mr. Cohill, who was 
keeping a master sheet on the entire inventory. 

* * * a * 

Q. Mr. Brunson, while you were there during that afternoon, did you 
at any time have occasion to observe any unaffixed tax stamps? A. To tell 

you the truth, I didn't have a very good look at the stamps. Mr. Cohill 
asked Mr. Grossman for all the stamps he had on the premises, and Mr. 


Grossman had -- it looked a desk drawer, sort of square, low drawer, and 
he brought that out to Mr. Cohill; and I just glanced at it, and all the stamps 
I saw were 1/16th stamps. 


* * * * * 


Q. Mr. Brunson, I hand you what has been marked as Plaintiff's 
Exhibits 1-A through 10H, and ask you whether or not you can identify those 
documents ? 

Can you identify any one or all of those documents, sir? A. Well, I 

didn't examine these as closely as Mr. Darby or Mr. Cohill. I said, 

I hadn't gone over them very closely when they took them out of my hand, 
and I started taking the inventory. I do remember Seeing this one on Brown. 
J.T. S. Brown. 

Q. What are those documents, do you know? A. Sure. You have 
some invoices, and also some freight bills here, and also a permit. 

Q. When did you first see those papers? A. I first saw them when 
Mr. Grossman handed them to me; but, as I said, I hadn't had a chance to 
go through them; and when Mr. Cohill and Mr. Darby arrived, they took all 
of the papers I had out of my hand and handled the papers from there on. 

Q. Do you know whether this group of documents which is marked as 
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Plaintiff's Exhibit No. 1-A through H were handed to you by|Mr. Grossman 
on this day, January 22? A. That one on Brown, yes, sir. 


Q. You definitely recall the one on Brown? A. Yes, sir. 
Q. You are referring to what has been marked Plaintiff S Exhibit 
1-B, is that correct, sir? A. That is right. This one right! here. 
* * * * * 
Q. Do you remember this Specific piece of paper with Barton Dis- 
tillery Company heading on it? A. I remember seeing an invoice with 
Barton Distillery Company on it that Mr. Grossman handed me, but I can't 
actually identify it because I didn't spend too much time on the paper work. 
* * * * * 
A. As I said, I hadn't had a chance to go over the papers that Mr. 
Grossman gave me. Immediately, when Mr. Darby and Mr. Cohill walked 
in, they took the papers out of my hand. 
Q. And you did not carefully examine them, then, is that correct? 
A. That is correct. 
* * * * 
CROSS EXAMINATION 
BY MR. DONOHUE: 
* * * * * 
Q. Now, are you able to identify any of the cases of Sunny Jim whiskey 
which you may have taken out of there on the 23rd of January! as being the 
specific cases of Sunny Jim on this list here? A. No, sir. I) didn't take it 
out. I didn't remove any of the cases. 
* * * * * 
Q. Well, do you know of any that had been sold without a stamp af- 
fixed? A. No, sir. 
* * * * * 
Q. Now, Mr. Brunson, how long were you in the store before Mr. 
Cohill and Mr. Darby came? A. They arrived about three, and I arrived 
on the premises at about 2:10. 
Q. And that was on the 22nd or the 23rd? A. Twenty-second. 
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Q. The twenty-second. And did you come back on the 23rd? A. No, 


Q. Then you were not there when anything was taken out of the store? 


A. No, sir. 
* * *x * * 

Q. Then you didn't examine every case? A. We examined all of those 
from the invoices that he gave us that he said had no tax stamps on them. 

2K * * * * 

Q. And do you recall stating before the ABC Board that Mr. Cohill 
counted the D. C. tax stamps which Apex had on its premises in your pres- 

ence? A. No, sir, I didn't know, I said. 

Q. Well, if you didn't know that you said that, what is the fact? Did 
you see Mr. Cohill count any stamps? A. I didn't see him count stamps. 

* * * * * 

Q. Now, do you remember testifying before the ABC Board to the 
effect that Mr. Grossman offered to put the stamps on the bottles, and that 
you refused him permission to do it? A. He said that he had neglected to 
place the stamps on the bottles and that he would place them on right away; 
and I said, it is too late now. 

Q. Then he did offer to place the stamps on the bottles? A. Yes, sir. 

Q. And you did refuse to permit him to do it? A. He did say that he 
would place them on the containers right away. 

Q. And you did refuse to let him do it? A. Yes. ' 

Q. You told him he couldn't do it, didn't you? A. I told him it was 
too late. 

MR. DONOHUE: Ihave no further questions of the witness, Your Honor. 

ae * * * * 
Whereupon -- 
GEORGE A, COHILL 
was called as a witness by the Libellant and, having been first duly sworn, 
was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. CLARE: 
* *x * * * 
Q. Where are you employed, Mr. Cohill? A. Alcohol Beverage 
Control Board. 
* * * * * 
Q. And in what capac ity are you employed at the present time ? 
A. Assistant Chief Inspector. 
cd * * * * 
Q. Now, Mr. Cohill, referring you to the date January 22, 1959, I 
ask you whether or not on that day you had occasion to visit/the Apex Liquor 
Company in the 600 block of Pennsylvania Avenue, N. W.? A. I did, sir. 
Q. And what was the occasion of that visit, sir? A. We had received 
an anonymous complaint early in the day. 
* * * * * 
Q. Did you have occasion later that afternoon to go to Apex? A. I 
did, sir. 
Q. About what time did you go to Apex? A. At approximately 3:00 p.m. 
Q. How did you get there? A. Ina private car. I believe it was my 
car. Iam not quite positive of that. I don't remember. 
Q. And was anyone else with you? A. Mr. Darby. 
Q. And you arrived at Apex about three? A. That is/right, sir. 
* * * * * 
Q. Now, when you arrived there initially, what did you do? A. Well, 
first we started to check into the stock, and then I talked to Mr. 
Grossman in regards to the stamps that he had on hand; made an inventory 
of the stamps at that point. 
Q. All right. Now, when you made this inventory of the stamps, what 


in the way of stamps did you find there? What stamps did you inventory ? 


A. Well, there was ten loose 1/16 stamps, plus 5860 stamps which were 
purchased just prior to my arrival. 
Q. Now, how did you learn that these 5860 stamps had just been 
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purchased before your arrival? A. Mr. Brunson had told me that he had 
heard Mr. Grossman give the orders to this fellow to go to the District of 
Columbia Treasurer and buy these stamps. 


* * * * * 


Q. Mr. Cohill, I will show you what has been marked Plaintiff's 
Exhibit 1-A through H, and ask you whether or not you can identify any of 


these documents? A. I couldn't identify them without my worksheet, which 
I don't have with me. 

Q. Have you ever seen those documents before? A. I would say I 
had, but Iam not sure, sir, not unless J had the worksheet. 

Q. I will show you what has been marked Plaintiff's Exhibit 2-A 
through 2-F, and ask you whether or not you can identify any of those docu- 
ments? A. I couldn't without my worksheet, sir. 

Q. Would you examine Plaintiff's Exhibit 3-A through 3-C? A. I 
wouldn't be able to without the sheets that I had the recordings on. 

Q. Mr. Cohill, Iam going to hand you now Plaintiff's Exhibits 4, 5, 
6,7, 8,9,10,11 and 12, and ask you to examine all of those exhibits at 
this time. A. The same thing would apply,sir. I wouldn't be able to tell 

whether these are the invoices involved unless I have my worksheets. 

Q. You cannot identify them, is that correct? A. I couldn't. 

MR. CLARK: I have no further questions, Your Honor. 

CROSS EXAMINATION 
BY MR. DONOHUE: 
* * x* * * 

Q. How many cases of whiskey did you examine? A. I, myself, I 
don't know offhand. It was a total of 495 in the inventory. 

Q. That is all you examined? A. And a few others that were 
stamped properly. 

Q. Well, is it your statement to the Court that in this store during 
the time you were there making your examination, there were only 495 
cases, which you seized, and a few other cases? A. Oh, no, sir. There 


were numerous other cases. 
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Q. How many were there? A. I wouldn't know, sir. Numerous cases. 

Q. What is your best judgment? A. I wouldn't have any idea how 
many cases of whiskey. 

Q. Athousand? A. I wouldn't know. 

Q. Two thousand? A. I wouldn't know. 

Q. Didn't you examine them all? A. Not all of them, no, sir. 

Q. Well, when you went there, what cases did you select to examine ? 
A. The stock boy working back there showed us all the ones that were un- 
stamped. We then checked all of those, and we spot checked other cases 
which were in order. These 495 were not. 

Q. Then the fact of the matter is, if I understand your testimony, 
when you went there, a stock boy pointed out to you 495 cases which were 
not stamped -- which did not have stamps affixed? A. That is correct, sir. 

Q. And those you examined? A. We examined, yes, sir. 

Q. Are you telling the Court, with three inspectors, including the 
Chief Inspector, and finding 495 cases of liquor without stamps, that you 
didn't examine all the remaining packages in that store? A. |We did not 
check all cases, no, sir. 

* * * * *x 

Q@. Now, let's get down to the stamps. You testified that when you 
took the stamp inventory, that is the first thing you did? A. Yes, sir. 

Q. That you first found ten 1/16 loose stamps? A. Correct, sir. 

Q. And I take it that a 1/16 stamp is a stamp which is appropriate 
for 1/16th of a gallon of whiskey or spirits? A. That is right. 

Q. And that you found 5860 other stamps? A. Correct|, sir. 

Q. Now, let me ask you this question. Would the 5860 stamps which 
you found then be sufficient to cover the 495 cases which you took? A. I 
would have to say, yes, sir. 

Q. And it is a fact that at some time during your stay at the store, 
that one or more of the employees asked your permission or someone's 


permission in your presence to actually physically affix these) stamps to 


the bottles, and you refused, is that correct? A. That is correct. 
* * * * * 
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Q. By the way, Mr. Cohill, at any time after you completed your in- 


ventory of the stamps, did you call anyone at the ABC Board to inform them 
of the presence in the store of these 5860 stamps? A. I don't recall call- 
ing, no, sir. 

Q. Would you say that you did not call them? A. I wouldn't know, 
sir; I don't remember. 

Q. Now, Mr. Cohill, Iam referring to Page 80 of the transcript of 
the testimony in the citation before the Alcoholic Beverage Control Board 
v. Apex Liquor, on Tuesday, September 27, 1960, and Iam going to ask you 
a series of questions, which will be: Were you asked at that Board hearing 
this question, and did you make this answer. 

With the Court's permission, since it will cover two or three pages, 

unless your recollection is that you did not make that answer, or that 
you were not asked that question, then I will wait until I have read the en- 
tire series of questions and answers and will ask you the one question on 
that occasion: Were these questions asked and did you make these answers. 

MR. DONOHUE: If I may proceed in that way. 

THE COURT: You may proceed. 

MR, DONOHUE: Redirect examination by Mr. Wise; a question to 
you, as the witness: 

"Iam going to ask you this. I think I asked it before, but Iam 
sorry, I would like to have it answered because, as Mr. Marenberg 
said, I don’t think my question was answered the way I put it. 

"When you arrived on the premises, did you find out from In- 
spector Brunson whether any stamps were on hand in this licensee's 
premises when you arrived before they sent out to buy other stamps ? 

"Answer: No. In the conversation at that point, he informed 
me that the boy had gone down and purchased a given amount of stamps. 
He did not know how many, himself, at that time. And shortly after 
that, I made an inventory of those stamps purchased sometime that 
afternoon, as against what he had on hand before purchasing them. 

"Question: What did he have on hand prior to purchasing these 
stamps? 
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"Answer: Ten 1/16 stamps." 
Question by the Chairman of the Board: 

"How do you know he had them on hand?" 
You, the witness: 

"I inventoried them. 

"The Chairman: You looked at them yourself? 

"The Witness: I inventoried them, yes, sir." 
Now, again, Mr. Wise: 

"Well, then, this information shown me here, I am looking at 
stamps on hand, 1/4, 2,850 stamps, and 1/5, 2,800 stamps, is that 
statement incorrect ? 

"Answer: Well, that is 5,650 that were purchased sometime 
that afternoon. I made the inventory. Do you want me to try to 
straighten this out for you?" 
Question by Mr. Wise: 

"Well, what I would like to know, did you make this statement 
here, (indicating a piece of paper)? Did you prepare this statement, 
Stamps on hand? | 
"Answer: That is right. 


"Question: This shows up here -- 57 sheets and 56 sheets 


purchased after investigation began, and down here (indicating bottom 

of the page) it shows, stamps on hand. That means stamps on hand -- 
"Answer: Ten loose stamps were on hand at that|time. 
"Question: And also 2,850 stamps? 
"Answer: At that time, 2,850 stamps were purchased. 
"Question: And it also shows 2,800 stamps. 
"Answer: That is correct. | 
"Question: So the 5,650 stamps were purchased and the only 

ones on hand were the -- " 

Answer by you: 
"Ten 1/16 stamps." 

Then by you: 
"May I change that statement ? 


"Question: Yes, sir. 
? 


"Answer: Iaminerror. The stamps purchased after the in- 


vestigation began were 57 sheets of 1/4 stamps, and 56 sheets of 1/5 


stamps. On hand at the time of the investigation, prior to the pur- 

chase of these'!sheets I have just mentioned, there was additional 

sheets of 1/4, 11 sheets of 1/4, 3 sheets of 1/8, 11 sheets of 1/16, 

8 sheets of 1/4, 1 sheet of 1/8, 2 sheets of 1/16, 16 sheets of fifths, 

7 sheets of 1/4, 5 sheets of 1/8, 4 sheets of 16's, 10 sheets of 1/5. 
"Question: Have you figured out whether these total 5,650 stamps? 
"Answer: I have. I have a date also that shows when these 

stamps were purchased." 

The Chairman said: 

"Well, pardon me, but I thought you said a while ago there were 
ten 1/16 stamps, and I asked you how you know. 

"The Witness: I had to change my testimony, sir. I made an 
error.” 

Now, were you asked those questions and did you make those answers? 

[THE WITNESS:] Yes, sir. 

* * * 


Washington, D.C. 
June 16,1961 


* : * 

Whereupon, 

GEORGE A, COHILL 
resumed the stand and testified further as follows: 
REDIRECT EXAMINATION 
BY MR. CLARK: 
* * * * * 

Q. Mr. Cohill, will you explain the difference in the testimony be- 
tween that read to you by Mr. Donohue, which was before the Alcoholic 
Beverage Control Board, and that which you gave yesterday in court? 
A. I willtry. In my original testimony before the ABC Board, I stated 
that there was ten loose 1/16th stamps, and during the time of the start 
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of the investigation, a purchase was made of 5650 stamps. That was my 
original testimony before the ABC Board. 

During the questioning by the attorney, I changed my testimony. 

Q. This is at the ABC Board? A. Iam speaking of the ABC hear- 
ing now. During the course of that, I became quite confused and I changed 
my testimony and I included in it eleven items which should not have been 
included. Actually, they were not stamps on hand, but were|an inventory 
of stamp purchases made some time in January and December. That is 


where I was confused. 
| 


* * * * * 


Q. Now, with respect to this error that you say you made, or this 


confusion that you talk about, when did you first realize that| you were con- 
fused in your testimony before the Alcoholic Beverage Control Board? 
A. After the hearing ended and I returned to my own office, and I took this 
duplicate copy of this report, and I started studying it to see what had hap- 
pened, what had caused all this confusion. And I studied it all day and all 
evening, trying to determine what I had done; and then|I realized that 
these inventory of stamps purchased should never have been on this par- 
ticular sheet. It should have been on a separate sheet, that it had nothing 
to do with the stamps that were actually on hand and purchased during the 
investigation. 
That is the only way I can explain it to you. 
Q. Now, after you realized that, sir, at any time did you apprise 
the Board of that fact? A. I did. 
Q. Do you recall, sir, when you apprised the Board of|this? A. I 
don't remember exactly what day it was or just how close it was, but it 
was within a short time after the hearing date that I informed the Board 
that I had made this error. 
Q. Yes, sir. Now, when you were conducting your investigation at 
Apex on January 22, 1959, exactly what did you inventory insofar as stamps 
are concerned? A. On the 22nd? 
Q. On the 22nd. A. All I inventoried was the ten loose 1/16th stamps 
and the 5650 that were purchased. 


* * 
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RECROSS EXAMINATION 
BY MR. DONOHUE: 
* * * * * 

Q. Do you have any independent recollection as of now of the incidents 
which occurred at the Apex Liquor Store on the 22nd and 23rd of January, 
1959? A. I wouldn't say I had any more, no, sir. 

Q. Would you say your recollection was better in September of 1960 
than it is in June of 1961? A. Oh, no, sir; no, sir. 

Q. It was no better? A. No better. 

Q. Last September? A. No, sir. 

Q. It was just as good then as it is now? A. I would think so, yes, sir. 

Q. Now, when you said you got confused at the ABC Board when the 
attorney was examining you, the attorney examining was Mr. Wise, the 
counsel for the ABC Board, was it not? A. Yes, sir. 

Q. It was not cross-examination? A. No, sir. 

Q. And do you recall that subsequently you were also examined by 
Mr. Tyson and Mr. Sullivan who are members of the Board? A. You mean 
during the hearing ? 

Q. During the hearing. A. Yes, sir. 

Q. Well, let me ask you if on that occasion the following questions 
were asked of you and if you made the indicated answers. 

MR. DONOHUE: I am reading from page 83 of the transcript. 

The Chairman of the Board, addressing the question to you -- and I 
will read the series of questions and then ask your recollection. 

"Look at this inventory on January 22, 1959." 

I take it he was talking about this inventory you have identified today ? 
A. I don't know whether it is dated. 

Q. It is dated January 22,1959. Now, you tell me, is this what he 
was talking about? A. I imagine it is. 


Q. Don't you know? A. If we were dealing with the stamps, this is 


it, yes, sir. 
Q. Question by the Chairman: 
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"Look at this inventory on January 22,1959. He!says here 


(indicating) 'spirit stamps, 50 to a sheet,' and then in parenthesis, 
| 


‘purchased after investigation began -- 3 p.m.' "' 
Your answer: 
"That's the 5650 stamps. They were purchased after the in- 
vestigation. 
"The Chairman: Well, what's this down at the bottom mean, 
"stamps on hand’? It adds up to 5650. 
"The Witness: That's right, quarters and fifth stamps pur- 
chased on the 22nd. 
"The Chairman: All right. Now I can better understand that 
when you say 'stamps on hand’ because the time they were on hand 
is missing at the bottom. 
"The Witness: That's right. 
"The Chairman: Is the Board to understand -- do I understand 
that everything below the first two items, captioned '57 sheets" and 
'56 sheets' were the stamps on hand? 
"The Witness: That's right, sir. That's right. That's where 
I made my error. 
"The Chairman: And you are correcting your statement of a 
while ago that there were only ten 1/16th stamps? 
"The Witness: Yes, sir, that was my error. I am sorry. 
"Mr. Sullivan: Do you know if that is enough stamps to cover 
the 495 cases ? 
"The Witness: Not until after he made the purchase of the 
5650 stamps." 
* * * * * 
"Mr. Sullivan: And all were on hand prior to the/purchase on 
the day in question? 
"The Witness: That's correct, sir. That's correct. 
"The Chairman: Were they still on hand January] 22nd? 
"The Witness: That's correct, sir. 
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"Mr. Tyson: And these were all full sheets? 

"The Witness: All except the ten loose stamps. 

"Mr. Wise: How many on a sheet, Inspector? 

"The Witness: Fifty. 

"Mr. Wise: Fifty stamps to a sheet -- that's 78 times 50 -- 
that's 3900 stamps. 

"The Chairman: Mr. Cohill, how many stamps were needed to 
cover the 495 cases? Do you happen to have that? 

"The Witness: No, I don't." 

Now, you did so testify before the ABC Board? A. I did. 

Q. On the 27th of September, 1960. 

Now, when did you first notify the ABC Board and to whom did you 
give that notification that when you said you were in error, you were not in 
error, and that your testimony did not correspond to the fact? A. It was 
some time after the hearing, Mr. Donohue. 

Q. And to whom did you make that report? A. Mr. Weakly. 

* * * * * 
Whereupon, 
JAMES L. DARBY 
was called as a witness by the Libellant and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CLARK: 

Q. Sir, would you state your full name? A. James L. Darby. 

Q. Where are you employed, sir? A. Alcoholic Beverage Control 
Board of the District of Columbia. 

Q. What is your position with the Board, sir? A. Chief Inspector. 

Q. And how long have you been Chief Inspector? A. Approximately 
three years. 


Q. And how long have you been employed by that Board? A. Going 


on seventeen. 


Q. Seventeen years. Now, Mr. Darby, referring to the date January 
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22,1959, did you have occasion on that day to go to Apex Liquors, Inc.? 
A. I did. 
* * * * 7 
Q. About what time did you get there, sir? A. About three o'clock, sir. 
Q. That was you and Mr. Cohill? A. Mr. Cohill. 
* * * * ok 
Q. Both you and Mr. Cohill then went into Apex, is that correct? 
A. That is right. 
Q. Would you tell us now what you did, sir, after arrival there? 
A, After walking in, I met Mr. Brunson, and Mr. Brunson for a minute 
briefed me, stating that he had found certain merchandise, and also he pre- 
sented me with invoices; and after taking the invoices, I talked to Mr. Co- 
hill, and Mr. Cohill said I will sit down right here and get straightened out. 
I then proceeded with Brunson into the stockroom, at which time we started 
going through the cases and checking the bottles. 
Q. What did you find there in the stockroom when you went in there 
with Brunson? A. We found numerous cases of alcoholic beverages where 
the D. C. tax stamps had not been affixed to the actual containers. 
Q. Did you inventory those cases, sir? A. Accompanied by Inspector 
Cohill, yes. 
* * * * * 
Q. Now, Mr. Darby, at the time of your investigation and inventory 
there at Apex, you had in your possession then the documents which I just 
showed you, is that correct? A. That is correct. 
Q. Now, did you utilize those documents at all at the time of your 
inventory? A. Well, we utilized the documents to the extent of in checking 
the stock in the storeroom, to identify certain merchandise. 
* * * * * 
CROSS EXAMINATION 
BY MR. DONOHUE: 


* * * * * 


Q. These District of Columbia tax stamps we are talking about are 
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required to be affixed, that is, glued to each individual bottle of alcoholic 
beverages? A. That is right, before it is sold, yes, sir. 

Q. Pardon? A. Before it is sold. 

* * * * * 

Q. Mr. Darby, did you take the whiskey out of this place? A. No, sir. 

Q. Well, did you segregate the whiskey that you inspected and found 
without stamps? A, As best we could. Some of it was segregated and some 
of it was left in its original position. 

Q. Well, when you came back, were you able to find out where it was? 
A. Well, I didn't come back on the case, sir, the following day. Mr. Cohill 
was instrumental in having -- taking the beverages off the premises. How- 
ever, after we left the premises on the evening of the 22nd, the storeroom 

was locked. 

Q. You sealed it, did you not? A. We did --I did, sir, yes, sir. 

Q. Who broke the seal the next morning, if you know? A. Mr. Cohill. 

Q. Now, you were there from around 3 o'clock until after 9 o'clock 
that night? A. That is correct. 

* * * * * 

Q. Now, can you remember any one single case that you found in that 
store on the 22nd that you segregated -- in the absence of your list -- as 
being without stamps? Can you tell me one that you remember? A. Not 
offhand, no. 

Q. How many cases were there? A. In all, 495, sir. 


Q. 495. Now, did you determine before you left there at 9 o'clock 
that night whether each one of the 495 cases, first of all, had no stamps? 
A. That is right. 

Q. Did you also determine whether or not the failure to affix the 


stamps in each one of those cases was more than twenty-four hours in delay ? 
A. I don't think that was determined at that time. 
Q. Then you didn't know as a matter of fact, Mr. Darby, when you 
segregated these cases without stamps, and put a seal on the man's door 


when you left there, so he couldn't get back in, how long any of that whiskey 
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had been in that store did you? A. Not in detail. 
* * x* * * 
Q. Well, Mr. Darby, you are the Chief Inspector. Wasn't it your re- 
sponsibility to determine, in the face of alcoholic beverages in a store with- 
out stamps, whether there was or was not in the store stamps to cover those 
materials? A. I was informed by Mr. Cohill shortly after arrival, after 
his leaving the front office and coming into the storeroom, that his count 
was only ten 1/16th stamps on hand, and that there had beenia purchase made 
the same day of additional stamps. 
* * *x * * 
Q. Now, Mr. Darby, as the Chief Inspector, didn't you ask Mr. Cohill 
to count the stamps or how many stamps had been purchased? A. I didn't. 
Q. You didn't. Now, don't you know when you buy stamps from the 
District Government that you get a receipt reflecting the type, quantity and 
cost of the stamps? A. That is generally the custom, yes. 
Q. Did you ask anybody in the store to show you a receipt for the 
number of stamps they had bought? A. I didn't assist in the stamp inventory 
at all, sir, not have anything to do with the stamps other than -- my 
own knowledge of the stamp situation was what was given to me by Mr. Cohill. 


Q. Well, Mr. Darby, didn't you hear an employee of the store ask Mr. 


Cohill, in your presence, for permission to put on the stamps on the bottles? 
A. I did. 
Q. And you know that neither you nor Mr. Cohill would let him do it? 
A. That is correct. 
Q. Despite the fact that at that time you had no proof as to how long 
any one of those cases had been in that store? A. I actually jhad no authority, 
sir. I had to report the circumstances as we found them, and any decision, 
as far as affixing D. C. stamps, would come from the Board. 
Q. You didn't call the Board and ask their opinion, did|you? A. It 
was after hours, sir. 
Q. It wasn't after hours when you got there at 3 o'clock in the after- 
noon, was it? A. At the time we determined what the actual situation was, 


the Board had gone home. 
* * 
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Q. Now, did you have any problem locating these cases without stamps? 
A. I would say it was somewhat a problem, yes. 

Q. Well, did you have an opportunity to review Mr. Cohill's testimony 
before the Court on yesterday? A. Would you repeat that question, sir? 

Q. Have you had an opportunity to read Mr. Cohill's testimony and 
Mr. Brunson's testimony before the Court yesterday? A. No, sir. 

Q. Well, if I were to tell you that it was testified that a stock clerk 


pointed out the cases which did not have stamps, would that refresh your 


recollection as to whether or not that happened? A. That is true. 

Q. Then may iI ask you, reading from page 105 of the transcript of 
the hearing on the 27th of September, 1960, before the ABC Board, if these 
questions were asked of you and if you made these replies, the questioning 
being by Mr. Wise: 

"Question: Could you tell the Board specifically what you did? 

"Answer: In this one instance? 

"Question: Yes, sir. 

"Answer: Yes, in this -- on this one particular one we would 
have to segregate the merchandise more or less. We had no indica- 
tion of what stock was in question or know which did not carry the 
stamp. We had to -- Inspector Cohill and myself -- we had to ferret 
out these cases, had to check numerous and numerous cases through- 
out the whole warehouse; determine and find out and set aside any 
merchandise that didn't have the stamps.” 

Do you recall'so testifying before the ABC Board? A. That is right. 

* * * * * 

Whe reupon, 

SAMUEL J. KIDD 
was called as a witness by the Libellant and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CLARK: 

Q. Would you state your name, sir? A. Samuel J. Kidd. 


119 
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Q. Where are you employed, sir? A. Iam inthe Finance Office, 


District Government. 


Q. And what particular division of the Finance Office, 


Enforcement Division. 
Q. Are you head of that division? A. Yes, Iam. 


* * * * * 


sir? A. The 


Q. Now, Mr. Kidd, I direct your attention to January of 1959 , and 


ask you if you had occasion on a day in that month to go to the Apex Liquor 


Store in the 600 block of Pennsylvania Avenue, Northwest? 
Q. Do you know what day that was, sir? A. Yes, sir, 
ary 23. 
Q. And about what time did you go to Apex on that el 
mately 10 o'clock in the morning. 


|A. Yes, I did. 


That was Janu- 


? A. Approxi- 


Q. Would you state for us, sir, the circumstances of this occasion? 


A. Yes. Some time between 9:15 and 9:30 a.m., I received a telephone call 
from a person that I knew to be an ABC Inspector for the District Govern- 


ment, 


Q. Do you know who that was, sir? A. Yes, it was Mr. George Cohill. 
Q. And after that telephone conversation, what did you\do? A. We 


gathered together the men necessary to make the seizure of 
unstamped liquor at the Apex Liquor Store. 
| 


* * * * * 


the untaxed, 


Q. Did you supervise that removal, sir? A. Not entirely. We were, 


of course, invited into this case by the Alcoholic Beverage C 


ontrol Board 


Inspectors. They were the ones that had knowledge of the whiskey that did 


not have the stamps on it; and we more or less left it up to them to desig- 


nate the whiskey to be moved at that time. 


Q. So that you only saw to it, then, that these cases were moved out 
of there onto the trucks, is that correct? A. That is right, sir. 


Q. And you removed what you were told, is that correct? A. That 


is right, sir. 
* 
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CROSS EXAMINATION 
BY MR. DONOHUE: 

Q. Mr. Kidd, do I understand that when you went there on the morn- 
ing of the 23rd, you took four officers and two detectives with you? A. Four 
collection officers, Mr. Donohue. 

Q. You didn't think you were going to raid an illegal still or raida 

bootleg joint, did you? A. No, sir. 

Q. Now, when you went there, did you make an inventory of what was 
segregated by the inspectors from the ABC Board? A. No, sir, I did not. 

Q. When you went there, did you ask anybody in the store whether he 
had any stamps for the bottles in the place of business? A. No, sir, I did not. 

Q. Did you examine, before you authorized the removal of this whis- 
key, or spirits, any case of spirits to determine, first, whether it did or did 
not have a stamp, and, secondly, if it did not, when that case came into the 
store? A. I examined several of the cases which were opened, sir, and saw 
that the bottles inside did not have stamps. Many of the cases that we re- 
moved, of course, were still sealed. 

Q. Now, with respect to the case which you examined which was opened, 
did you determine how long that case had been in the Apex Liquor Store be- 
fore you took it out of there? A. No, sir, I did not. 

Q. Don't you know, Mr. Kidd, that a store is permitted to have as 
many cases of whiskey as it can afford to buy on its premises for at least 
twenty-four hours without affixing a tax stamp to it? A. Yes, sir, I know 

that. 

* * * * * 

Q. Don't you know, sir, onthe 22nd of January there was in that store 
enough stamps to cover almost twice as many bottles as you took out of 
there? A. No, sir, I don't know that. 

Q. If Itell you that Mr. Cohill and Mr. Darby so testified in this 


Court, does it come to you as a surprise? A. I had no knowledge of any 


stamps on the premises, sir. 
MR. DONOHUE: Your Honor, may I see that so-called Notice of 
Levy ? 


BY MR. DONOHUE: 
Q. You signed this? A. Yes, sir. 
Q. Did you read it? A. Yes, sir. I dictated it. 
Q. Well, you dictated it by dictating a copy of the statute? A. Yes, 


Q. Now, in dictating it, did this language have any significance to you: 
"You are hereby notified that the possession of alcoholic bever- 
ages after its removal from the licensed premises of a manufacturer 
or wholesaler within the District of Columbia or after twenty-four 
hours (Sunday being excluded from the count) after its receipt from 
outside the District of Columbia..." 
A. Yes, sir, that is the language of the statute. 
Q. You had satisfied yourself that the seized beverages had been 


there more than twenty-four hours? A. No, sir. I was acting on the ad- 


vice of the Alcoholic Beverage Control Inspectors. 


* * * * 


[ Filed June 26, 1961] 
* 
Whereupon, 
FRANCIS X. HEARD 
was called as a witness by the Libellant and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CLARK: 
Q. Would you state your name, sir? A. Francis X. Heard. 
Q. Where are you employed, Mr. Heard? A. In the Office of the 
Treasury Division, Government of the District of Columbia. 
* * * * * 
Q. Within that Division, Mr. Heard, is there a subdivision which 
sells stamps, alcohol tax stamps? A. There is. 
Q. And what is that subdivision known as? A. As the Cashier Unit. 
Q. Cashier Unit? A. Yes, sir. 


Q. Is it that Cashier Unit where one would go in order to purchase 


stamps to affix to alcohol? A. That is true, sir. 
* * * * * 


Q. Do you have with you today the records of disbursements of 
stamps, that is, the sale of stamps by that Office for the period January 1, 
1958 through January of 1959? A. Ido, sir. 

* * * * * 

Q. Now, Mr. Heard, I have here what is designated, "Spirits Daily 
Inventory Sales 1 July 1958 through 3 April '59." A. Yes, sir. 

Q. And another booklet, "Spirits Daily Sales from 1 July 1957." 
Does that comprise the record of the sales of alcohol tax stamps for the 
period January 1, 1958 through January 1959? A. It does, sir. 

* * * * * 
MR. CLARK: May I have these two marked for identification, 


please. 


45 


| 
THE CLERK: Numbers 48 and 49, Daily Sales Books. 


(Whereupon, Book showing "Spirits 
Daily Inventory Sales 1 July 1958 
through 3 April '59"',; was marked 
Plaintiff's Exhibit No. 48 for 
identification.) | 


(Whereupon, Book showing "Spirits 
Daily Sales from 1 July 1957," was 
marked Plaintiff's Exhibit No. 49 
for identification.) 

| 


* * * * | x 


MR. DONOHUE: Mr. Heard, with respect to what you have just 
identified as Exhibits 48 and 49, when were you first asked by anyone to 
prepare a statement from these exhibits ? | 

THE WITNESS: I was never asked to prepare a statement from 
these exhibits. 

MR. DONOHUE: Were you ever asked by any member of the 
Alcoholic Beverage Control Board or any inspector of the Alcoholic Bev- 
erage Control Board or by Mr. Kidd of the Finance Office for any informa- 
tion concerning the subject matter of these two exhibits ? 

THE WITNESS: No, sir. 

MR. DONOHUE: I can't object, if the Court pleases,|to the intro- 
duction of these documents as official records of the District of Columbia; 
but I do object to their admissibility as tending to prove any of the issues 
in this case, because it is apparent from the witness that the information 
contained in these documents was in the possession of no one who seized 
these liquors on the 23rd of January, 1959; and I think for that reason, 
they are certainly at this time objectionable. At least, I would ask the 


Court to reserve at this time any judgment on that subject. 
| 
THE COURT: I will overrule the objection. 


* * * * aad 


HOWARD N. KENYON 
was called as a witness by the Libellant and, having been first duly sworn, 
was examined and testified as follows: | 
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DIRECT EXAMINATION 
BY MR. CLARK: 

Q. Would you state your full name, sir? A. Howard N. Kenyon. 

Q. Where are you employed? A. Internal Audit Office of the 
District of Columbia. 

Q. How long have you been employed there? A. Ap;roximately 
one year. 

Q. One year? A. Yes, sir. 

Q. Now, Mr. Kenyon, during your employment did there come a 
time when you were assigned to make an inventory of certain seized liquor 
taken from Apex? A. Yes. 

Q. And when was that? A. We actually took the inventory starting 
November 7, 1960. 

Q. Do you know about when you were assigned that task? 

A. It would have been a day or two working days before. 

Q. Before November 6 of 1960? A. Before November 7. 

Q. November 7 of 1960? A. Yes. 

Q. Now, pursuant to that assignment, Mr. Kenyon, did you proceed 
to take this inventory and gather information for the purposes of your 
study? A. Yes, I did. 

MR. DONOHUE: Just a minute. I object if the Court pleases. 


May I be heard on the objection, if the Court pleases ? 

THE COURT: Yes, you may. 

MR. DONOHUE: If Your Honor pleases, the facts before the Court 
in relation to thei statute -- and may I first recall the Court's attention to 


the statute. Iam reading from, first, Section 23(e) of the Alcoholic Bev- 
erage Control Law, which has to do with the general subject of the collec- 
tion of taxes. 

I may say there was a time in the history of the beverage industry 
in the District of Columbia when stamps were unnecessary, when the 
practice was for the importer or wholesaler to make a periodic declara- 


tion of quantity of alcoholic beverages sold on which the tax was paid. 


47 | 


That system prevails in a great many places, and there have been periodic 
efforts to again change the law here to revert back to the dld system, the 
objection being that the use of the stamp is expensive and costly; but it 

is now the law that a stamp be affixed. 


Reading from Subsection (e) of Section 23 of the Ac , the statute 


says: | 
"The stamps required by this Act shall be affixed within 
24 hours, excluding Sunday from the count, after the spirits or 
alcohol is received at the licensed premises of said retailer and 
before said spirits or alcohol is sold by such retailer." 
Now, I am sure that Your Honor hasn't been confused by the evidence. 
I recall one of the early press notices of this seizure which would lead the 
average reader to believe that this was bootleg whiskey. Your Honor, of 
course, is aware that each of these bottles which were seized bore the 


proper Federal tax stamp and that the only question at issue is whether 


they required the affixing of the District of Columbia stamp, which, under 
the statute, would require two things: First, that the beverages, when 
inspected on the afternoon of January 22, 1959, and again on January 23, 
1959, did not have affixed thereto the stamps as required by the statute, 
and that they had been there for a period of more than the prescribed 
24 hours. 
Now, there were three inspectors in this place of business from 
somewhere around three o'clock in the afternoon of January 22, 1959 until 
155-6 sometime after nine o'clock that night, including the Chief Inspector. 
Thereafter, as Your Honor will recall, the doors were sealed, so that no 
one may have access thereto. And they returned on the morning of the 
23rd of January, and it would seem that one of the inspectors, Mr. Cohill, 
called Mr. Kidd from the D.C. Tax Office, who, in turn, called other agencies 
of the District of Columbia for one purpose only, and that was to come 
there with such conveyances as should be necessary to physically take 


these 495 cases of alcoholic beverages away. 
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Now, this was the 23rd of January, 1959. Intervening after the 23rd 
of January, 1959 was a hearing 19 months later by the Alcoholic Beverage 
Control Board, on ithe 27th of September, 1960. 19 months later, from 
January of '59 to September of 1960. 


Now, up to that time, no libel had been filed against this merchandise; 


and it was not until December 6, of 1960, nearly two years later, that the 
libel was filed; and it was filed, obviously, as a result of an investigation 
made by the witness on the stand, who said that he began his investigation 
on the 7th of November, 1960, in an attempt to determine whether these 
alcoholic beverages which had been seized on the 23rd of January, 1959, 
had been seized lawfully. 

Now, even a criminal who is charged with a heinous offense, such 
as the possession of a narcotic, would be entitled to his right, if he came 

before the Court and it was developed to the satisfaction of the Court 
that nearly two years after he was arrested, the arresting officers began 
an investigation to justify either an arrest without a warrant or the sufficiency 
of an affidavit establishing probable cause upon which the warrant was issued. 
If the Court found that there was not sufficient evidence to create probable 
cause for the issuance of an original warrant, or if there were not suffi- 
cient ground upon which an arrest and a subsequent search could have been 
made without a warrant, the rights even of a criminal would impel the Court 
to quash the evidence and dismiss the prosecution. 

Now, there is nothing clearer than the evidence now beiore the 
Court that three agents spent six hours in these premises, from three 
o'clock in the afternoon until after nine o'clock at night, on the 22nd of 
January, and whatever time they spent on the morning of the 23rd, without 
making a single investigation of any kind or character whatsoever, with all 
of the records and facilities available to them, to determine whether or 
not these alcoholic beverages to which stamps had not been affixed were 
subject to seizure because the stamps had not been affixed within the 


24 hours after they were received. 
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| 
Now, Your Houor will recall two other significant facts. The fact 
that one of the agents testified that he wouldn't be able to tell how many 
cases of whiskey were there in the storeroom. One did, however. 
The Chief Inspector, Mr. Darby, did say, in his judgment, there were not 
less then 2,000 cases of whiskey. So the mere presence of 495 cases in 
a store of this size would not in and of itself give an agent a right to presume 
that he wouldn't have purchased those at one time, and that they would not 
have been delivered at one time. 
So I most respectfully say to the Court, I think the legality of this 
seizure must be tested at the time the seizure was made on the 23rd of 
January, 1959, and not the result of some investigation made by the witness 
which did not begin until the 6th of November, 1960. And so|I most respect- 
fully say to the Court, in the light of the fact that there isn't a scintilla of 
evidence before the Court up to this time upon which the Court can find that 
any one bottle of that whiskey was in that store more than 24 hours, and 
there is in addition before the Court, despite the discrepancy on the part of 
a witness who testified differently here than he did at the ABC Board on one 
subject matter -- there is a unanimity of opinion expressed by all three 
agents of the ABC Board that on the day before these alcoholic beverages 
were taken away from the store, on the 23rd of January -- referring now 
to some time in the afternoon of the 22nd -- there were in the store a 
sufficient number of stamps -- 5,680 or-860, with a question as to whether 
3900 had been there before the inspectors came, as one inspector 


testified before the ABC Board, or whether they came later |+- but unanimously, 


it is stated that there were in the store more stamps than were needed by 


far to cover the amount of alcoholic beverages seized; and the incidental 
fact that the only reason they were not affixed to the bottles on the 22nd, 

the day before the seizure, was because the agents of the Alcoholic Beverage 
Control Board and Mr. Kidd, the following morning, wouldn't permit them 

to be. | 
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Now, I most respectfully say to the Court that this is an equity 
proceeding, and I can scarcely see the equity of permitting the District 
Government in 1961 to justify the seizure of alcoholic beverages in 1959 
upon an inquiry that was not even initiated until November 6, of 1960. 

I think the sequence is clear. The Alcoholic Beverage Control 
Board returned an adverse opinion in a citation to punish the license 
holder for the possession of untaxed whiskey on the 3rd of November, 1960. 
And so having failed in that prosecution, and for the same reason, that 
they couldn't identify the beverages seized as having been in the store more 
than 24 hours, and upon the sworn testimony of one of their own agents that 
3900 stamps were in the store when he got there, and had not been purchased 
that day, then after the Alcoholic Beverage Control Board reported its 

decision on the 3rd of November, on the 6th of November another 
agency of the District Government picks up to find evidence then to justify 
a search that had taken place 19 months before. 

So I most respectfully say to the Court that evidence which was 
obtained after the seizure on the 23rd of January, 1959, not to say evidence 


obtained 19 months after, ought not to be heard by the Court. 

THE COURT: Mr. Clark. 

MR. CLARK: If the Court pleases, I will readily admit that the 
testimony that this witness could state, the factual data supporting that 


testimony was not discovered or learned by him until subsequent to No- 
vember of 1960. So that if Mr. Donohue’s point is that at the time of the 
seizure, this witness was not aware of the dates, delivery dates of the 
various alcohols involved in this case, then I would concede that. However, 
with respect to his statement that there is no evidence before the Court 

at this time, I would take exception to that, in that the permits to import 
alcohol into the District of Columbia, which the Court wili recall were 
seized at the time of the inspection by the ABC Board inspectors, are a 
part of this record now, and show or demonstrate the date of receipt of 


o1 


the alcoho! involved. So that there is evidence before the ¢ 
| 


ourt at the pre- 


sent time that the inspectors were aware of at the time of their seizure, 


and I think for that reason, the objection is not well 


THE COURT: Just for my education, you might say, 


taken. 


this seizure 


was made in January 1959. Wasn't the filing of the libel action a necessary 


result of the seizure? Didn't the District have to file a libel proceeding ? 


MR. CLARK: I don't think so, Your Honor. 
THE COURT: You don't think so? What could they 


have done ? 


MR. CLARK: I think it is a matter within the discretion of the 


District of Columbia. 


THE COURT: What else could they have done? Covi they have 


returned the liquor to the licensee? 
MR. CLARK: I think so. They could have done that 
of the statute. 
THE COURT: You mean they had enough discretion) 
of years to decide whether or not they could or would file a, 


under the term 


to wait a couple 


libel action ? 


MR. CLARK: I think they had discretion with respect to the filing 


of the libel action, yes. 


THE COURT: What I have in mind is, the proceeding before the 


ABC Board didn't have as its purpose a condemnation of thi 
obviously not. 
MR. CLARK: That is correct, Your Honor. 
THE COURT: The only purpose of the ABC hearing| 


s liquor, 


was to determine 


whether the license should be suspended or revoked, is that correct? 


MR. CLARK: That is correct. 
THE COURT: The ABC Board decided there was no 


evidence to warrant any disciplinary action, is that correct| 


t sufficient 
? 


MR. CLARK: The ABC Board dismissed the citation which was 


presented to it. 
THE COURT: Dismissed the citation. 


MR. CLARK: And the evidence in support of that citation. That 


occurred in November of 1960, November 3, I believe, 1960, 


| 
t 
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THE COURT: Did you want to say something more, Mr. Donohue ? 
You looked as if you were trying to get on your feet. 

MR. DONOHUE: I wanted to say, Your Honor, I do not challenge 
my learned adversary's statement that there is evidence before the Court 
with respect to the permits that the ABC inspectors seized at the time of 
the seizure; but Your Honor will recall I specifically asked the agents: 
Did you check any carton or case or bottle of whiskey which was taken out 
of the store against these invoices for the purpose of determining whether 
or not it had been'there more than 24 hours? And he said, no. 

Now, with respect to the question Your Honor asked about the 
discretion of the Commissioners, I think it is clear from the record what 

happened. They directed the ABC Board to file a libel. Now, the 
ABC Board -- Iam sure if the ABC Board had perhaps punished the licensee 
by a suspension of some kind, what they have done since 1934 would have 
happened: He would have been suspended for a while, and they would have 
returned the whiskey. But the ABC Board couldn't suspend the license on 
the status of the evidence; so the Commissioners apparently decided, 

19 months later, to take a second bite at it, and then exercise their dis- 
cretion, and then instituted an investigation, the fruits of which are now 
being sought to be put before the Court. I hardly think that is equity after 
nearly two years. 

THE COURT: I think the testimony is admissible. I will overrule 
the objection. 

BY MR. CLARK: 

Q. Mr. Kenyon, after your assignment, what did you proceed to do, 
in order to ascertain the factual situation that existed? A. First, we went 
to the Police Warehouse where the whiskey was stored and took an inventory 
of it. 


Q. And from there? A. From the information we gathered by taking 


this inventory, we gathered further information relative to this liquor, 


from which we established delivery dates of it to the liquor store. 
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Q. Now, did there come a time when you took a secand inventory 


at the Police Warehouse? A. Yes, immediately after taking the first in- 


ventory, we went back and inspected every single bottle in the entire in- 
ventory to determine whether or not it had tax stamps affixed. 
Q. Now, would you give me the approximate dates of those inventories, 
sir? A. The first inventory was on the 7th and 8th of November, and the 
other -- 
Q. Of what year? A. Of 1960; and the other inventary followed 
immediately after that, on the 9th of November, and I believe it was finished 
early on the 10th. 
MR. CLARK: Now, if the Court pleases, as I understand, Mr. Donohue 
is willing to stipulate at this point that as to the conclusions|/reached as a 
result of this inventory and the gathering of information by Mr. Kenyon, he 
is willing to stipulate to the report that Mr. Kenyon filed with the Commis- 
sioners of the District of Columbia concerning the time of arrival at Apex 
of each of the seized cases of whiskey that were inventoried/at the warehouse. 
MR. DONOHUE: That is correct, Your Honor. 
THE COURT: Let me see. You stipulate the accuracy of the report ? 
MR. DONOHUE: Yes, Your Honor. | 
* * * oe cd 
MR, CLARK: If Your Honor pleases, at this time I offer Plaintiff's 
Exhibit 57, which is a summary report made by this witness|to the Commis- 
sioners of the District of Columbia under the stipulation just presented. 
THE COURT: Very well, it will be received. 


(Whereupon, Plaintiff's! Exhibit 57 
was received in evidence.) 


Ld ae ake * * 

MR. CLARK: If the Court pleases, at this time under the stipulation, 

I would offer Plaintiff's Exhibit for identification No. 56. 
THE COURT: It will be received. 


(Whereupon, Plaintiff's) Exhibit No. 56 
was received in evidence.) 
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THE COURT: Do I understand you said there were 491 cases which 
you could identify and the delivery date of which you could identify ? 

THE WITNESS: 491 cases which were untaxed. 

THE COURT: Untaxed? There were three open cases which did 
have the tax stamps on them? 

THE WITNESS: Did have tax stamps. 

THE COURT: Seven other cases which were untaxed but you could 
not determine the delivery date ? 

THE WITNESS: We could not definitely establish it. 

THE COURT: Very well. 

* * 
BY MR. CLARK: 

Q. Mr. Kenyon, I show you what has been marked as Plaintiff's 
Exhibit for identification No. 58, a document entitled, "Analysis of Stamp 
Transactions of Apex Liquors, Inc., for the period October 30, 1958 to 
March 3, 1959; can you identify that, sir? A. Yes, tnis is a part of the 
over-all study that I made. 

Q. Now, did you draft that report, sir? A. Yes, I did. 

MR. CLARK: If Your Honor pleases, at this time I would offer 
Plaintiff's Exhibit No. 58, which is a summary of the comparison study 
made by Mr. Kenyon, and I would like to ask him to read the final figures 
into the record at this time. 

THE COURT: It will be received. 


(Whereupon, Plaintiff's Exhibit No. 58 
was received in evidence.) 


* * * * * 

Q. Now, Mr. Kenyon, did you also make a similar study to the one 
you just read for the period January 1, 1958 through March 3, 1959 ? 
A. Yes, I did. 

MR. CLARK: Will you mark this for identification, please. 

THE CLERK: Number 59. 


(Whereupon, Document headed "Analysis 
of Tax Stamp Transactions for the 
period January 1, 1958 through March 
3, 1959," was marked Plaintiff's 
Exhibit No. 59 for identification.) 


BY MR. CLARK: 
Q. I show you what has been marked as Plaintiff's Exhibit No. 59 
for identification, and ask you whether or not that is the study you made 


for the period January 1, 1958 through March of 1959? A. Wes, that is. 


178 MR. CLARK: I will offer that at this time, if the Court pleases. 


MR. DONOHUE: I take it all these are subject to my same objection. 
THE COURT: Yes. It will be received subject to the objection 
raised. 


(Whereupon, Plaintiff Al Exnibit No. 59 
was received in evidence.) 


* * * * *~ 
MR. CLARK: May I have this entire document marked with the next 
exhibit number, please. 
179 THE CLERK: Number 60. 
(Whereupon, Document] headed "Apex 
Liquors, Inc., Summary of Tax Stamp 
Purchases, and so forth,"’ was marked 


Plaintiff's Exhibit No. 60 for identi- 
fication.) 


BY MR. CLARK: 
Q. Mr. Kenyon, I will show you what has been markéd as Plaintiff's 
Exhibit No. 60, and ask you whether or not that is the last analysis which 
I just referred to and which you indicated you had made? A! This whole 
group together ? 
Q. Yes. A. Yes, sir, that is the last. 
* * * * * 
180 MR. CLARK: I offer that at this time, Your Honor. It is marked 
as Plaintiff's Exhibit No. 60. 
THE COURT: It will be received. 


(Whereupon, Plaintiff's; Exhibit No. 60 
was received in evidence.) 


*x * | 
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CROSS-EXAMINATION 
BY MR. DONOHUE: 

Q. Now, I think in your testimony with respect to Exhibits Nos. 
58 and 59, you frequently referred to the fact that the stamp inventory was 
reduced by purchases, correct? A. Purchases of liquor, of untaxed liquor. 

Q. Well, do I gather from that, that there weretimes when this 
dealer had stamps on hand as a credit against purchases which were sub- 
sequently made? 'A. Asa credit against purchases? I don't understand. 

Q. Well, maybe you could explain to the Court. Perhaps the Court 
understands it. Ido not. When you said that he made a certain number of 
purchases of stamps which gave him a stamp inventory of so many stamps. 

A. Yes. 

Q. Then he later imported some liquors, which reduced his inventory. 
A. Right. 

Q. Am I fairly assuming from that, there were times when there 


were stamps in the inventory of the dealer which he could later use to charge 


off against imports? A. Yes, it would appear from the study we made that 


he did have stamps on hand at times. 

Q. Yes. Now, when you made your inventory -- and I am referring 
now to No. 60 -- of stamps purchased from January the 17th, 1958 through 
January of 1959, am I correct in assuming that since you indicate the first 
purchase as of January 17, that you failed to take into account whether or 
not and to what degree he had a stamp inventory on January the 17th, 1958 ? 
A. An actual figure of a stamp inventory as such on that date did not exist. 
It had to be computed. 

Q. Well, did you compute whether or not there was a stamp inventory ? 
A. Yes, I did. 

Q. Prior to January 17, when you began your computation? A. Yes. 

Q. And how far back did you go to make that computation? A. I 

went back to January of 1958. 

THE COURT: This Plaintiff's Exhibit 59 indicates that you computed 
an inventory, January 1, 1958, of 106.69 gallons. 

THE WITNESS: Yes. 


BY MR. DONOHUE: 

Q. Stamps on hand? A. Yes. 

Q. Are they taken into consideration in your computation, Exhibit 
No. 60? A. Yes, that is. 

Q. They are? 

MR. DONOHUE: Excuse me, Your Honor, a moment} 

THE WITNESS: I have a correction to make here. 

MR. DONOHUE: Yes. 

THE WITNESS: That inventory was not taken into consideration on 
this particular exhibit, because this does not show any inventory. This is 
merely a comparison of purchases and usage. 

MR. DONOHUE: That is what I had in mind. 

BY MR. DONOHUE: 

Q. So you do not know actually whether there was an| inventory on 
hand on January 17? A. We have a computed inventory, yes. 

Q. Where did you get your figures? A. It had to be|worked back 

from a figure of stamps that the ABC Board inspectors said were 
on hand at the time they made the inspection. 

Q. Well now, what was your basis? The ABC Boardjinspector told 
you there were what stamps on hand at what time? A. At the time he began 
the inspection, and prior to a purchase of stamps on that same date, there 
were ten 1/16th gallon stamps on hand. 

Q. The ABC Board inspector told you that? A. That was in the 
transcript of the ABC Board hearing. 

Q. And you used that figure for what purpose? A. For the purpose 
of a starting point to compute an inventory. 

Q. Then, in fact, if there were more stamps than the ten 1/16th 


stamps, all of your computations would be in error, would they not? 

A. That is a possibility. 
Q@. Now, you have taken the stamp purchases in the exhibit before 

you from January the 17th, 1958 through January 23 of 1959, have you not? 


A. Yes, that is correct. 
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Q. And you have computed the number of stamps that were purchased 
during that period of time? A. Yes. 
Q. And you have also computed at the rate of a dollar and a quarter 


a gallon, wine gallon, what the amount of money represented by the tax 


stamps purchased during that period of time was, have you not? A. Yes. 


Q. And what do you find to be the total amount of money paid for 
stamps purchased from January the 17th, 1958 through January 23, 1959 ? 
A. Ihave got it intwo figures here. 

Q. Would you just add them together? A. I get $12,012.25. 

Q. $12,012.25? A. Yes. 

Q. Now, have you computed the amount of tax in dollars that would 
have been required to cover all of the alcoholic beverages which you found 
from your analysis of the records of the Board which were, in fact, imported 
by Apex during the same period of time? A. Let's see. That information 
is here. It is notiin money. It is in terms of gallons. 

Q. Could you make that quick computation for us? A. That in- 
formation is not on this schedule. It is on one of these others, the liquor 
received. 

Q. Can you tell us on which schedule itis? A. I don't know what 
number it would be. 

MR. DONOHUE: May I have 58 and 59, Your Honor ? 

THE COURT: There is 59 and there is 58. 

THE WITNESS: Wait a minute here. I do have that summary. 

BY MR. DONOHUE: 

Q. Do you? Could you give us the dollar value of the stamps that 
would have been required to cover all of the imports during the same period 
of time? A. Let's see. Right before me I do have a summary of that com- 
parison you are speaking of in terms of gallonage rather than in dollars. 

Q. Can you multiply it quickly by a dollar and a quarter and make 
the transportation for us ?. A. Let's see. I arrive at a figure of $12,039.19. 

Q. Well, maybe your mathematics are better than mine. Would 
you check your figure again? A. All right. 


I still arrive at the same figure. 
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Q. Let me have your figure again? A. $12,039.19. 

Q. Then, from your computation, the amount in dollars of stamps 
that were actually purchased between the 17th of January, 1958 and the 23rd 
of January, 1959, were $12,012.25? A. Stamps. 

Q. And the stamps required for the gallons of liquor imported during 

186 that same period of time would have required $12,039.19 in stamps? 
A. That is right. 

* * x* * * 

187 Q. The entire basis of your computation of the stamp inventory is 
predicated upon the assumption that there were only ten 1/16th stamps in 
the Apex Store on the 22nd of January, prior to the purchase? A. Yes, that 

188 is true. 

* 

189 Whereupon, 

ROBERT D. WISE 
was called as a witness by the Claimant and, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. DONOHUE: 
Q. Would you state your full name, please, sir? A. |Robert D. 


Q. And where do you live, Mr. Wise? A. 411 Valley Brook Drive. 

Q. In the District of Columbia? A. Silver Spring, Maryland. 

Q. What is your business, occupation or profession?) A. Iam an 
attorney at law. 

Q. How long have you been a member of the Bar? A} Since 1924. 

Q. You are now an Assistant to the Corporation Counsel of the 


District of Columbia? A. Iam. 


| 
Q. How long have you been such? A. It was 19 years on May 1 
of 1961. 
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Q. Did there come a time when you were requested by the Corpora- 
tion Counsel of the District of Columbia to prepare a memorandum on the 
subject matter of the custom and practice with respect to the seizures of 
untaxed liquors in the District of Columbia? A. There did. 

Q. And did you prepare such a memorandum? A. I did. 

Q. What did you do with it, once it was prepared? A. I prepared 
it for Mr. Gray, and submitted it to him. 

Q. Do you know what Mr. Gray did with it? A. No, sir. 

Q. Were you advised that at a hearing conducted by the Board of 
Commissioners, that memorandum was read to the Board of Commissioners ? 
A. I found that it was by a Commissioners’ order that came through later 
on, Mr. Donohue. 

Q. Do you have that memorandum with you? A. I do not, no, sir. 

Q. I beg your pardon? A. I have the memorandum. I thought you 
were talking about the Commissioners' order. 

Q. No, sir. A. I have the memorandum. 

MR. DONOHUE: I offer it in evidence, if the Court please. 

MR, CLARK: I object to the receipt of this in evidence. Number 
one, it refers to the administrative action taken by the Alcoholic Beverage 
Control Board, and for that reason, I think, is totally irrelevant here in 
this action. Number two, it involves the administrative discretion of the 


Commissioners of the District of Columbia; and further, it attempts -- 


by receiving it here in evidence, it would probe the mental processes of 


that discretionary body; and for that further reason, I don't think it is 
admissible here. 

THE COURT: I will receive it. 

MR. DONOHUE: May I have the memorandum ? 

THE WITNESS: Yes, sir. 

MR. DONOHUE: I don't want to impinge on the time of the Court 
to read it. Would the Court prefer that the Court read it at your leisure, 
or shall I read it? 

THE COURT: I will read it. It is a part of the record, and it is 


not necessary to read it into the record. 
* * * 


[ Filed June 27, 1961] Washington.| D. C 
June 20, 1961. 


* * a 
Whereupon, 
FRANK E. WEAKLEY 
was called as a witness by the Claimant and, having been first duly sworn. 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONOHUE: 
Q. Would you state your full name, please? A. Frank E. Weakley . 
* * * * * 
197 Q. And you are now the Chairman of the Alcoholic Beverage 
Control Board? A. Yes, sir 
Q. And you have been Chairman for how long, Mr Weakley? 
A. Two anda half years. 
Q. And you have been a member of the Board for holw long. sir? 


A. For a little over five years. 


* * * * ~ 


200 Q. Were you informed by Mr. Cohill in the period between the hearing 
on September 27, 1960, and the decision by your Board on|November 3, 
1960, that his testimony before the Poard was inerror? A There was 


some conversation about it. My memory is not too clear. |I do not recall 
just what he did say was the precise statement to which he wanted to adhere. 
Q. If he had told you, Mr. Weakley. after the hearing and before the 
decision that his testimony was in error and that he wanted! to correct it. 
would you not have taken some administrative step to continue the hearing? 
A. Well, it was not considered at that time. It might havel been done. It 
was not done. | 
Q. You have no distinct recollection, I take it, at the moment as 
to precisely what it was that Mr. Cohill told you? A. The impression I 
received at that time was he didn't know which was correct 


* * »* * * 
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CROSS-EXAMINATION 
BY MR. CLARK: 

Q. Mr. Weakley, this hearing conducted by the Alcoholic Beverage 
Control Board with respect to the subject alcohol was on Septemver 27, 
1960, is that correct? A. That is right. 

Q. Now, do you have any specific recollection as to when it was 
that Mr. Cohill made some statement to you concerning his testimony at 
that hearing? A. I do not recall the precise day or the date of it. 

Q. You do recall, however, that he did make some statement to you 
concerning his testimony at that hearing? A. Yes, sir. 

Q. Did you, as Chairman of the Board apprise the Board of that 
fact at any time before the decision was made on November 3 of 1960? 

A. The statements that he made were in the presence of all three members 
of the Board. 

Q. So that what Mr. Cohill said, whatever it might have been, was 
made to the entire membership of the Board, is that correct? A. That 
is right. 

* * * * * 

Q. Do you have any recollection, sir, that what Mr. Cohill told 
you had to do with his testimony concerning stamps inventoried by him 
at Apex? A. Well, that is about all ‘aat he would have discussed with 
the Board. But my recollection is that his statements were all very 
confusing, and impossible to make any conclusive opinion on. 

Q. Now, are you referring to his statements which were testified 
to at the hearing or to this statement -- A. Iam referring to the state- 
ments he made subsequent to the hearing. 

Q. They were confusing to you, is that it? A. Yes, sir. 


* * * * * 


Q. Do you recall you or any other member of the Board interrogating 


Mr. Cohill with respect to what he was telling you then? A. I don't recall 


that we interrogated him. We made some comments. 
Q. Did you apprise Mr. Cohill at the time that what he was then 
telling you was confusing to you? A. We certainly did. 
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Q. Is it your testimony then, here today, Mr. Weakley. that asa 
result of this conversation with Mr. Cohill, you and the Board were con- 
fused to the extent that you didn't know the correct statement of Mr. 
Cohill? A. That is right. 

* * 

Whereupon, 

RICHARD C. SULLIVAN 
was called as a witness by the Claimant and, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. DONOHUE: 

Q. Would you state your full name, please? A. Richard C. 
Sullivan. 

Q. Where do you live, Mr. Sullivan? A. 231 Jefferson Street, 
Northwest, Washington, D. C. 

@. How long have you lived in the District of Columbia? 
A. All my life. 


| 
Q. What is your present occupation or profession?| A. Iama 


member of the Alcoholic Beverage Control Board for the District. 
Q. How long have you been a member of the Alcohalic Beverage 
Control Board? A. Since August 1, 1958. 
Q. And prior to your appointment by the Commissioners to the 
Alcoholic Beverage Control Board, had you been employed otherwise 
by the Alcoholic Beverage Control Board? A. Yes. sir, Since October 
12, 1942. 
Q. And in what capacity were you initially employed in 1942? 
A. As an inspector. 
Q. And how long did you continue to be an inspector? A. From 
'42 until the latter part of ‘44. Then I was promoted to Assistant Chief 
Inspector. 
Q. How long did you remain as Assistant Chief Inspector? 
A. From the fall of ‘44 until February of '53. Then I was promoted to 
Chief Inspector. 
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Q. And you served as Chief Inspector up until the time of your 
appointment to the Board? A. That is correct. 

Q. Directing your attention to an inquiry held by the Board on the 
27th of September, 1950, do you recall that an inspector from your Board 
or of your Board, by the name of Cohill, testified that he counted at the 
Apex Liquor Store some 3900 stamps prior to the time that any stamps 
were purchased that day? A. Yes, sir. 

Q. Did there ever come a time to your knowledge when, in your 
presence, following the hearing before the ABC Board, that Mr. Cohill 
indicated to you or to anyone else in your presence that he was in error 
in his testimony before the ABC Board? A. No, sir. 

* x x * * 

Q. Are you familiar with the case of Rudolph C. Johnson? 
A. Tam. 

Q. Would you tell the Court the circumstances in that case and what 
happened? 

MR. CLARK: Objection, Your Honor. I don't think it is material. 

THE COURT: I don't see the slightest materiality, Mr. Donohue; 
but if you want to make the record, you may do so. 

MR. DONOHUE: Well, my point is, I think I owe it to the Court to 
make a profferiof proof. On the assumption that we are proceeding under 
equitable rules, it would be my purpose by this witness to show that in 
this and a number of other cases of some importance, that it was not the 
policy of the Commissioners of the District of Columbia to do other than 
to refer the matter to the ABC Board, as was done here, and not to file 
a libel, on the theory that every man is entitled to equal treatment under 
the law; and that the Commissioners ought not to be permitted by this Court 
to pick and choose. It is on that theory. 

THE COURT: Of course, the case that you referred to is in the 


memorandum that Mr. Wise filed with Mr. Gray and which is now a part of 


the record in this case, and which I have read. 
MR. DONOHUE: Yes, sir. 
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THE COURT: Are you going to elaborate on that at 
anything that is not in Mr. Wise's memorandum? 
MR. DONOHUE: Only the bare fact. 

THE COURT: AsI recall it, in that case, the ABC 


all? Is there 


Board revoked 


the license and the liquors which had been seized were sold to another 


licensee by the person whose license was revoked. 
MR. DONOHUE: Yes, sir. The Commissioners wi 


thheld the order 


sustaining the revocation by the ABC Board for a sufficient period of time 


to permit the licensee to dispose of the stocks and did not 
tunity to libel the beverages. 
* * 
BY MR. DONOHUE: 
Q. Mr. Sullivan, from your long experience in the 


have any instructions as a matter of course been given to 


seek an oppor- 


capacities indicated, 


the inspectors 


of the ABC Board with respect to a circumstance where they find untaxed, 


that is, District of Columbia untaxed liquor in a licensed [place, and the 


stamps are also there which would be sufficient to cover all of the untaxed 


bottles? Is there any policy or instructions given by the Board to the 


inspectors? A. Well, whoever the inspector may be that 


would cover a 


case like that -- which I think there was either two or three -- the stamps 


were allowed to be put on. However, if there were several different types 


of beverage, one bottle was brought in without the stamp 


then was made that there was five or ten cases of this par 


The report 


ticular beverage, 


no D. C. tax stamps affixed. Another bottle, whatever the case may be. 


Yes, sir, that has been done. 
Q. I take it, had the inspectors contormed to that p 


they would have taken from each alleged case of untaxed 1 


ractice, that 


quor one bottle 


for a sample and would have permitted the tax stamps to be placed on the 


remaining bottles? A. That is right 
*x * * x 
CROSS-EXAMINATION 
BY MR. CLARK: 


Q. Mr. Sullivan, as I understand your testimony between the time 
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211 of the hearing conducted by the Board and the decision made by the 
Board, you had no conversation with Mr. Cohill in which he stated to you 
that his testimony before the Board at the hearing was erroneous? 

A. That is right. 

THE COURT: Either stated to you or in your presence? 

THE WITNESS: No, sir. 

THE COURT: You never heard him make such a statement? 

THE WITNESS: No, sir. 

* * 
BY MR. CLARK: 

212 Q. Now, Mr. Sullivan, with respect to your statement here 
today concerning advice to the inspectors from the Board, you have in- 
dicated that the inspectors were told by the Board to permit stamps to be 
affixed when they came upon a situation where they found untaxed whiskey 
somewhere on the premises. Is that the policy of the Board, sir? 

A. Let me, if I may, explain that a little further. 

Q. If you will answer that question, you will be entitled to explain 
it, sir. A. Yes, sir. 

Q. That is Board policy? A. That is right. 

Q. All right, now go ahead with your explanation. A. Well, when 
a case like that arose, the Board was contacted right away, either by 
telephone or came in, explained the circumstances. 

213 Q. I see. So then it is my understanding now that the Board's in- 
structions to the inspector was to call the Board, is that correct? 

A. That is right. Well, they had the authority, if they did it -- but you 
asked me how it was done and I am trying to tell you. 

Q. Yes, sir. A. That is the way it was done. 

Q. So if I understand it now, it was an alternative situation, where 
the inspector, himself, had authority to permit the stamps to be affixed, 
or he could call the Board for advice, is that correct? A. Well, those 
cases would vary. If the Chief Inspector happened to be along at the time -- 

Q. I am talking about general Board policy, sir, not this particular 


case. A. If the inspectors got a case where there was bottles of beverages 
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without any District tax stamps affixed, and the stamps were on the pre- 
mises, and failed to have been affixed -- that is your question, isn't it? 

Q. Yes, sir. A. They was allowed to put them on 

Q. Allright. Just to be fair, let me be sure I understand you, 
The announced Board policy, known by the various inspectors who are 
employed by the Board, is that when they come to a premises on which 
they find untaxed whiskey, bottles of whiskey, that they are authorized to 
permit stamps to be affixed if there are stamps then on the premises, or 
they may call the Board for further advice; is that correct? A. That is 
correct. 

* 

Whereupon, 

JAMES G. TYSON 
was called as a witness by the Claimant and, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
[BY MR. DONOHUE: ] 
Q. Would you state your full name, please, 
A. James G. Tyson. 
* * * * * 
Q. You are currently serving as a member of the Alcoholic 
Beverage Control Board? A. Iam. 
Q. How long have you so served? A. Since May of |1958. 
Q. Do you recall on the 27th of September, 1960, at|a hearing upon 
a citation before the Board, of which you are a member, involving the 
Apex Liquor Store, testimony by an inspector of the Board |jnamed Cohill 
to the effect that he found 3900 District of Columbia Alcoholic Beverage 


Tax stamps on the premises prior to a time when some additional stamps 
were purchased? A. Yes. After he had indicated that there were ten -- 
I think -- 1/16 stamps. 
217 Q. He first stated that there were ten 1/16th stamps |and then he 


changed his testimony, or at least he amended his testimony to indicate 
that he found 3900 stamps? A. That is right, sir 
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Q. Have you been advised that at the hearing before this Court, Mr. 
Cohill testified that he was in error and that he did not find, as he had 
So testified, 3900 stamps in the Apex Store? A. I have not. 

Q. At any time subsequent to the hearing of September 27, 1960, 
and prior to the decision of the Board on the 3rd of November, 1960, did 
Mr. Cohill tell you or anyone else in your presence that he was in error in 
his testimony before the Board on September 27, 1960? A. What dates 
are those, again, Mr. Donohue? 

Q. September 27, 1960, the date of the hearing, and November 3 
1960, the date of the decision of the Board, did Mr. Cohill tell you or 
anyone in your presence that he had been mistaken in his testimony of 
September 27? A. Not that I recall. 


* * * * 


? 


CROSS-EXAMINATION 
BY MR. CLARK: 

Q. Mr. Tyson, do you recall after the conclusion of the Board's 
hearing in September of 1960, when the next further meeting of that 
Board was in Executive Session? A. No, I don't recall exactly, Mr. Clark. 

Q. Do you recall such executive meetings of the Board called for 
the purpose of deciding the case that was heard? A. Oh, yes. 

Q. Do you know whether there was one or more? A. Oh, there 
were several. 

Q. There were several. Now, do you recall at any of those meetings 
that Mr. Cohill was present? A. Nobody is present when we make our 
decision, except the three members of the Board. 

Q. Now my question is, sir, do you recall any meetings of that 
Board between the end of the hearing and the final decision at which Mr. 
Cohill was present? A. Oh, yes; we called him in, Mr. Cohill and Mr. 
Darby. 

Q. And they were called in presumably to render some statement 
with respect to their activities in connection with the investigation of the 
Apex case, is that correct? A. Yes. 


Q. This was after the conclusion of the hearing but before your 
decision? A. That is right. 
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219 Q. Now, at any of those times, do you recall Mr.| Cohill advising 
you or the Board that his testimony, after some study, was that there 
were ten 1/16th stamps on the premises at the time he inventoried them, 
and ten only? A. No. I know that Mr. Cohill made some statements that 
he was confused. When he made them, I don't know exactly whether it 
was before or after our finding, Mr. Clark. | 
* * * * * 
REDIRECT EXAMINATION 
BY MR. DONOHUE: 

Q. You indicated, Mr. Tyson, that you have a recollection that at 
some time in a conversation with Mr. Cohill he said that) he had been con- 
fused in his testimony? A. Yes, when we called him injand asked him 
what was going on, what happened. 


Q. Do you have any recollection of his saying that)he was in error 


in his testimony with respect to the 3900 stamps and wanted to change 


that testimony? A. Oh. no. | 

* sd * * 
RECROSS-EXAMINATION 

BY MR. CLARK: 

Q. Dolunderstand, sir, that the Board called Mri. Tyson in? 
A. Not Mr. Tyson. 
Q. Imean, Mr. Cohill, Iam sorry. A. We called them both in. 
Q. Both Cohill and Darby? A. That is right 
Q. When that was, you don't know, though? A. It was soine time 
after the hearing and before the decision. | 
Q. After the hearing and before the decision. That is all. 


* * * * * | 


Whereupon, 


DANIEL DAVIDSON 
was-called as a witness by the Claimant and, having been first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONOHUE: 

Q. Would you state your full name, Mr. Davidson? A. Daniel 
Davidson. 

Q. Where do you live? A. 2932 Albemarle Street, Northwest, 
Washington, D. C. 

Q. How long have you lived in the District of Columbia? A. Since 
1938, 

Q. What is your relationship to a licensee under inquiry here de- 
signated as Apex, Inc.? A. I am President and principal stockholder of 
Apex Liquors, Inc. 

Q. And who are the other present officers of Apex, Inc.? 

A. Mrs. Rhoda;Davidson and Mrs. Merna Kaufman. 

Q. Apex, Incorporated or Apex, Inc., is the holder of a Retail 
Class A license in the District of Columbia? A. It is, 

Q. And at what address? A. 633 Pennsylvania Avenue, Northwest. 

Q. And how long has Apex, Inc., possessed a Retail Class A 
license in the District of Columbia? A. Since 1946. 

Q. And since 1946, have you been the president and principal 
stockholder of Apex? A. Approximately all that time. 

Q. Inthe period intervening from 1946 to the present time, at any 
time has the Apex, Inc., as a Retail Class A licensee ever been cited by 
the Alcoholic Beverage Control Board for any violation of the law, save 
in the instance now under inquiry? A. No, sir. 

* * * * * 

Q. Now, I take it that the merchandise which you import from out 
of town by-and-large represents merchandise which cannot be obtained 
from the local wholesaler? A. That is true. 
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Q. And by-and-large the imports which you bring here from out 
of town are what in the trade are termed private brands?) A. Yes. 

Q. By-and-large, these are spiritous liquors which are bottled 
by some distiller or rectifier, or whatever they may be called, to be 
sold by you under what is called a private label? A. That is right 

Q. So that anyone who would pick up a bottle of that whiskey sold 
by you under a private label, who would take it to the ABC Board could 
easily determine from whence that bottle came, could they not? 

A. I would say, in some instances. There are some instances in which 
merchandise purchased from out of town may be sold to some other store. 
Q. By-and-large, however, they are privately sold by a single 

dealer? A. Asarule. | 

Q. Now, you have related the amount of stock at a particular time 
during these months as between merchandise locally purchased and 
merchandise imported about nine-to-one. A. I would say that is a fair 
ratio. 

Q. Would you say that that ratio fairly represents the income to 
Apex from the sale of spiritous liquors, about nine-to -one in favor of 

the local suppliers? A. In our particular case, yes. 
* * * * 
[BY MR. DONOHUE: ] 

Do you, as a matter of practice, maintain an inventory of stamps 
for outside importation? A. We have maintained an inventory of stamps 
since Apex Liquors began doing business with out-of-town shippers, which 
I would say would date back to somewhere around 1946 or ''47. 

Q. Then would it be your judgement that in October of 1958, you 


would have an inventory of stamps? A. Yes, sir. 


Q. Would you have any idea as to what that inventory would be? 
A. No, I wouldn't. 
Q. Do you have an inventory today? A. Yes, sir. 


Q. And it has been your practice always to maintain an inventory? 


A. We always have had an inventory of stamps. 
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Q. At any time, Mr. Davidson, in the period from October 1, 1958 
to January the 22nd, 1959, did you know or have any knowledge of the 


fact that there were within the premises of Apex, Inc., cases of whiskey 


to which the District tax stamps had not been affixed? A. I certainly did 
not. 

* * 

BY MR. DONOHUE: 

Q. Mr. Davidson, based on your estimate of what would be 
$1,600, 000.00 worth of business in the year 1958, on that basis, how much 
would have been your payment for tax stamps to the District of Columbia, 
including not only the imports but merchandise bought locally? 

A. Approximately $120,000.00. 
* * * * 
CROSS-EXAMINATION 
BY MR. CLARK: 
* * * * * 

Q. Now, for the period January 1, 1958, through March of 1959, 
who were the officers of the corporation? A. Mrs. Davidson, my wife; 
Mr. Grossman and myself. 

Q. Now, in what capacity or what officer was Mr. Grossman? 

A. Secretary. 

Q. He was Secretary. Now, he was also the licensed manager 
on the premises during that period of time, is that correct? A. That is 
true. 

Q. Was Mr. Grossman an accountant? A. Yes. 

Q. And he was your bookkeeper in so far as the operation of Apex 
was concerned, is that correct? A. That is true. 

Q. Now, during the period of January 1, 1958 to March of 1959, 
what percentage of your time did you devote to direct supervision of the 
operations of Apex? A. In the early part of ‘58, I was there, I would 
say, on an average of ten hours a day, till about May of ‘58, when my 
mother took ill. 
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Q. So that then your percentage of time actually on the job de- 
creased somewhat beginning in May? A. It was practically nil. 

Q. Yes. Now, as we approach the period October! through January, 
what percentage of your time was devoted to the direct supervision of 
operations there? A. Very little time. 

Q. Now, this period, October through January, is) what you have 
described as the heavy season in so far as the sale of alcohol is con- 
cerned, is that correct? A. That's right. 

Q. And during that period, you devoted very little time to direct 
supervision? A. That's right. | 

Q. Now, during this period of time, did you rely primarily on 


Mr. Grossman to carry on the business for you? A, I absolutely did. 


Q. So that of the managers that you had authorized by the ABC 
Board, he was the one in whom you placed the greatest confidence, is 
that correct? A. He was the man that I had the most confidence in. 

Q. Yes. Now, you spoke of the inventory of stamps that you say 
you knew was maintained by Apex during its entire period of existence. 
Do you know anything of your own knowledge concerning that inventory 
during the period October through January of -- well, October of °58 
through January of 1959? A. No, I don't. 

Q. Do you know of your own knowledge, sir, what the situation 
was with respect to stamp inventory on J anuary 22 of 1959 -- not some- 
thing you heard later -- at that time, on or before January 22 of 1959, 
do you know anything about the stamp inventory? A. No,/I do not 

* * * * * 

Q. Now, can you tell me, during this period of October of 1958 
to January of 1959, approximately how many of your employees were 
devoting their time to inventorying the new stock, that is the imported 
stock, and affixing stamps to it? A. How many employees, did you ask? 

Q. Yes? A. I would say Mr. Grossman plus the men that we had 
working in the stockroom. 

Q. Would you say two or three or how many? A. Including Mr. 


Grossman, six. 
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Q. Including Mr. Grossman, six? A. That's right. 
Q. It is only imported alcohol that these men would have to devote 
their time to affixing stamps to? A. So far as affixing stamps, yes. 

oK * * * * 

MR. DONOHUE: Now, I don't have to beat the point again to the 
Court, but Your Honor knows that it was nineteen months after the 
seizure of these alcoholic beverages under the circumstances indicated 
before the District Government made its first attempt to determine 
whether they had a right to take it, 

ac * * * * 

MR. CASHMAN: Your Honor, I will only briefly reply. I know 
that Mr. Donohue likened the District of Columbia to a private corporation, 
and compared us rather odiously thereby since we are in Court at this 
date, but I am sure that part of the time lag between the date of the seizing 
and the date of the prosecution was due to the excellent efficacy of counsel 
on the claimant's side. And, Your Honor, to further reduce our mal- 
feasance in participating in this kind of an action -- 

THE COURT: You confess that it's malfeasance, not non-feasance? 

* * * x * 

[ FINDING FOR PLAINTIFF] 

THE COURT: Gentlemen, I have before me a copy of the legislation, 
and, in my view, the legislation is very clear; and the legislative plan 
for the collection of the taxes is equally clear. There are very few facts 
that have to be established. 

"The possession by any licensee of any beverage after its 
removal from the licensed premises of a manufacturer or wholesaler 
within the District of Columbia or after twenty-four hours after its 
receipt from outside the District of Columbia, .. ." 

So the first question, were the liquors in this case with the licensee 
more than twenty-four hours, excluding Sunday. on which the tax had not 
been paid? Had the tax been paid? 


If the liquor was with the licensee for more than twenty-four hours, 


| ficient amount to cover the tax. 
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t 


and the tax had not been paid thereon, it shall render the beverage liable 


to seizure whereever found, and to forfeiture by the Distri 


ct of Columbia. 


It seems to me that there are only two questions of fact in this 


case. One is, was the liquor with the licensee more than 


twenty -four 


hours; and had the tax been paid on it. Admittedly, neither one had 
been done. The tax had not been paid, and it had been in the possession of 


the licensee more than twenty-four hours. 
Now, counsel for Apex says that they had stamps on 


I will get to that in just a 


hand in suf- 


moment. 


I think that the plan of the legislation requires that stamps not only 


be on hand, but actually affixed to the containers and stamped with this 


identifying stamp that they had to cancel the stamp. Other 


tailer could have on hand in his cashier's drawer a lot of $ 


selling untaxed liquor; and then if he happens to get caught, 


"Well, I've got the stamps to cover it." 
Now, it is true that the ABC Board indicated -- Mr 


wise, are- 
tamps and be 


he can say, 


Sullivan, as 


I recall it, indicated -- that they had some policy that if they had stamps 


on hand, that even though they were not affixed to the containers, they 


could have an opportunity to affix the stamps to the containers. 


find anything like that in the statute, nor do I find it in the 
law. I am digressing slightly from the facts in this case, | 


to it now. 


I don’t 


policy of the 


but I will get 


I find, as a fact, that on January 22nd, 1959, when the first in- 


spector, Inspector Brunson, went onto the premises, that 


the only stamps 


that were there in the inventory at that time were ten 1/16;gallon stamps. 


Thereafter, the company took steps to purchase additional 


stamps, but 


as of that time, there were only that number of stamps on hand; and 


there were four hundred and -- looks to me like eighty-four -- cases of 


alcoholic beverages on the premises which had not had any 


stamps affixed 


to them, and those four hundred and eithty-four cases weré subject to 


seizure and forfeiture under this proceeding. 


This is not an isolated case, it seems to me. The evidence here 


indicates that in the case of the Wertheimer liquors, there 


were 209 
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cases, and they were delivered over a period of time from November 
1958 until January -- most of them in November and December, 1958. 
There were deliveries of Dougherty's liquors from October 1958 through 
January 14, 1959. In other words, this isn't one isolated transaction, 
one isolated delivery. 

I am reluctant to say it, but somebody was at fault, even to the 
point, it seems to me, of having a pattern of not complying with the 
requirements of the law. 

As has been pointed out by counsel, this is a proceeding in rem, 
and I think that the cases uniformly hold -- I am digressing for a moment. 
I had a condemnation proceeding, a libel action involving one Cadillac 
automobile, just about a year ago. It is true it was a narcotics case, 
but the Court forfeited the Cadillac, and held that the innocence of the 


495 cases of whiskey, and I am required to hold that the cases should be 


condemned, as being not in compliance with the requirement the 


statute. And by saying that, I say that with respect to a total of 484 cases. 

There are seven cases of Dougherty's Sons which the Government’s 
witness could not testify definitely as to the delivery date. There were 
three cases of forty-seven pints, three one-half gallons, which did have 
stamps. I think that the cases which are subject to condemnation are 
easily identifiable from Schedule I of Plaintiff's Exhibit No. 56. 

During the presentation of this case, Mr. Donohue, I think as part 
of his opening statement, referred to the fact that the ABC Board had 
passed on this matter, and that findings of fact by the Board were con- 
trolling on the Court. You didn't say anything in your argument, but I 
assume that you still rely on that, Mr. Donohue? 

MR. DONOHUE: Yes. 

THE COURT: I examined the case that you referred to, Mr. 
Donohue, that is Minkoff v. Payne. I think that the facts are different 
and clearly distinguishable from this. In the Minkoff case, it was a re- 
view of the ruling of the ABC Board, as you well know, with respect to 
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| 
a revocation of a license. In other words, it was an appellate procedure. 


or in the nature of an appellate procedure. This is a de novo procedure. 
It originates in this Court. To be frank with you, I think that the language 
of the statute is so clear that I don’t think that the Commissioners have 
any discretion. I think that when this beverage has been seized, the 
statute says, "Such beverage so liable to forfeiture shall be proceeded 
against in the District Court of the United States for the District of 
Columbia."' If the Commissioners and authorities haven't done that in 
other cases, I don't think that they have been complying with the require- 
ments of the law. 
Frankly, on the record that has been made, and particularly the 
memorandum by Mr. Wise, there appear to be only one or two instances. 
One instance was that licensee on Pennsylvania Avenue --| I've forgotten 
the number -- 2139 Pennsylvania Avenue, something like that -- where 
they did not forfeit the liquor, but permitted it to be sold | They did 
revoke the license of the licensee. 
I will enter judgment for the plaintiff, judgment of condemnation 
for the liquors that I have indicated. 
I am still quite uncertain about what disposition should be made of 
it. Iam not an expert in such matters. After the Corporation Counsel 
has had an opportunity to make inquiry as to what he thinks will be the 
most appropriate disposition of it, I will entertain a recommendation from 
the Corporation Counsel. | 
MR. CLARK: May I submit a short memorandum on that point, 


Your Honor? 


| 
THE COURT: Yes. You will also please submit proposed findings 


of fact and conclusions of law in accordance with what I have just said. 


* a ~ * x 


[ Filed July 6, 1961] 


MEMORANDUM 

In response to a request by the Court that counsel for libellant make 
a recommendation as to the disposition of the 484 cases of condemned 
spirits of alcohol, the Corporation Counsel requested the Commissioners 
of the District of Columbia to indicate their wishes in the matter. This 
was done on June 23, 1961, and the Commissioners requested that the 
condemned spirits of alcohol be disposed of by sale at public auction. 

Accordingly, it is respectfully requested that the Court authorize the 
District of Columbia to dispose of the condemned 484 cases of spirits of 
alcohol by sale at public auction. 


/s/ CHESTER H. GRAY 
Corporation Counsel, D. C. 


/s/ JOHN A. EARNEST 
Assistant Corporation Counsel, D. 


/s/ GEORGE H. CLARK 
Assistant Corporation, D. C. 


/s/ JAMES M. CASHMAN 
Assistant Corporation Counsel, D. 
Attorney for Libellant 
District Building 
[ Certificate of Service] Washington 4, D. C. 


[ Filed July 6, 1961] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause, having come on for hearing on a libel of information and 
answer by claimant, and the Court having considered evidence in the same, 
the Court makes the following findings of fact and conclusions of law: 

Findings of Fact 

1. There was, on January 22, 1959, in the possession of the 
claimant, 484 cases of spirits of alcohol in excess of twenty-four hours 
after its receipt from outside the District of Columbia. 
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2. Of the 494 cases of seized spirits of alcohol, three cases had 
proper tax stamps affixed thereto and seven cases were not identified 
as having been in the possession of the claimant more than twenty-four 
hours after its receipt from outside the District of Columbia. 

3. The requisite tax on 484 cases of said spirits of) alcohol had 
not been paid. 

4. The said 484 cases of spirits of alcohol were in|claimant's 
premises on January 22, 1959, and did not have affixed thereto proper 


tax stamps. 


| 
5. The said 484 cases of spirits of alcohol represent a number of 


deliveries to the claimant from outside the District of Columbia from 
October 1958 through January 14, 1959 

6. On January 22, 1959, when Inspector William T! Brunson of 
the Alcoholic Beverage Control Board appeared at the claimant's pre- 
mises, claimant had on hand 10 - 1/16th gallon stamps. | 


1. The Court finds as a matter of law that claimant S failure to 


Conclusions of Law 


affix tax stamps to 484 cases of seized spirits of alcohol within 24 hours 
after its receipt from outside the District of Columbia constitutes a 
violation of the District of Columbia Alcoholic Beverage Control Act, 
48 Stat. 319, as amended. 
2. The Court finds as a matter of law that the District of Columbia 
Alcoholic Beverage Control Act, Supra, is mandatory andjrequires the 
Commissioners of the District of Columbia to proceed against seized 
spirits of alcohol in the United States District Court for the District of 
Columbia. 
3. The Court finds as a matter of law that the said 484 cases of 
spirits of alcohol were properly seized by the District of Columbia and 
are subject to condemnation by this Court 
WHEREFORE, it is by the Court this 6th day of July, 1961, 
ORDERED: That, judgment of condemnation against 484 cases of 
seized spirits of alcohol be entered in favor of the District lof Columbia, 
and, 
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It is FURTHER ORDERED: That, the District of Columbia shal} 


dispose of said 484 cases of spirits of alcohol by sale at public auction. 


/s/ Joseph C. McGarraghy 
[ Certificate of Service] JUDGE 


[Filed July 6, 1961] 
ORDER 

This cause having come on for trial on a libel of information filed 
by the District of Columbia, the answer and claim of Apex Liquors, Inc., 
the monition issued and return made thereon by the United States Marshal 
for the District of Columbia, the evidence adduced at the trial of this 
cause, and upon the findings of fact and conclusions of law made by the 
Court, itis, by the Court, this 6th day of July, 1961, 

ORDERED: That, the said 484 cases of spirits of alcohol be, and 
the same is hereby forfeited and condemned to the use of the District of 
Columbia; and it is, 

FURTHER ORDERED: That, the United States Marshal for the 
District of Columbia be, and he is hereby directed to release and turn 
over to the District of Columbia the said 484 cases of spirits of alcohol; 
and it is, 

FURTHER ORDERED: That, the District of Columbia be, and it 
is hereby directed to dispose of said 484 cases of spirits of alcohol by 


sale at public auction. 


/s/ Joseph C. McGarraghy 
JUDGE 


[ Certificate of Service] 


[ Filed July 28, 1961] 


ORDER FOR RELEASE OF PROPERTY 


This cause having come on for trial on a libel of information 


filed by the District of Columbia, the answer and claim of Apex Liquors, 
Inc., the monition issued and return made thereon by the United States 
Marshal for the District of Columbia, the evidence adduced at the trial 
of this cause, and upon the findings of fact and conclusions of law made 
by the Court, it is, by the Court, this 28th day of July, 1961, 


ORDERED: That the three cases of spirits of alcohol which had 
appropriate tax stamps affixed thereto, and the seven cases bearing 
serial numbers 809924, 874253, 874259, 874263, 874267, |874273, and 
287275, determined not to have been violative of Section 25-124(i), D. 
C. Code, 1951 Ed. be restored to the Claimant, Apex Liquors, Inc., 
and it is 


FURTHER ORDERED: that, after obtaining appropriate clearance 
from the Alcoholic Beverage Control Board of the District of Columbia, 
the United States Marshal for the District of Columbia be, jand he is 
hereby directed to release and turn over to the Claimant, Apex Liquors, 
Inc., the said ten cases of spirits of alcohol. | 


FURTHER ORDERED: that this Order is supplementary to the 
Order signed by this Court in the above entitled case on July 6, 1961 
and that it does not alter in any way the Findings of Fact, the 
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Conclusions of Law, and the Order issued in that case. 


A TRUE COPY /s/ R. B. Keech 
TEST: 8 - 4-61 JUDGE 


HARRY M, HULL, Clerk, By /s/ Barbara E. Baldwin 
Deputy Clerk 


We consent: 


/s/ Philip P. Marenberg /s/ Joseph Donohue 
711-14th Street,;N. W. 503 D. Street, N. W. 
Washington 5, D. C. Washington, D. C. 


Attorneys for Claimant 
We concur in the foregoing proposed order. 


/s/ James M. Cashman 

Assistant Corporation Counsel, D. C. 
Attorney for Libellant 

District Building 

Washington, D. C. 


NOTICE OF APPEAL 
Notice is hereby given this 4th day of August, 1961, that APEX 
LIQUORS, INC., Claimant, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 6th day of July, 1961 in favor of District of Columbia, 
Libellant against said Apex Liquors, Inc., Claimant, to the extent of 
484 cases, as above titled. 


/s/ F. Joseph Donohue 


/s/ Philip P. Marenberg 
F. Joseph Donohue 

503 D. Street N. W. 
Washington D. C., 


Philip P. Marenberg 
711-14th Street, N. W. 
Washington, D. C. 


Attorneys for Claimant 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


Where the District of Columbia alleges that it seized and removed 
from a licensee's premises approximately 494 cases of alcoholic spirits 
because the licensee had failed to pay the required D. C. taxes thereon 
and had also failed to affix D. C. tax stamps to the containers within twenty- 
four hours after its receipt from outside the District of Columbia, as re- 


quired by statute, the questions presented are: 


1. Whether alcoholic spirits can be seized and removed from a li- 
censee's premises before it had been established that they have been in 


the licensee's possession for more than twenty-four hours, and before it 


is established that the (D.C.) tax on these alcoholic spirits had not been 


paid. 


2, Whether the Chief of the Enforcement Division for the District 
of Columbia Government has the power to seize and remove alcoholic 
spirits from a licensee's premises and declare them to be forfeited to 
the District of Columbia by serving a written "Notice of Levy" when he 
admittedly has no personal knowledge as to whether the licensee has paid 
the required tax or as to how long a time these alcoholic spirits have been 


in the licensee's possession and on its premises. | 


3. Whether, prior to the date of the actual seizure and| removal, 
Inspectors for the Alcoholic Beverage Control Board of the District of 
Columbia can, on their own responsibility, refuse to permit 4 licensee to 
affix D. C. tax stamps to containers of alcoholic spirits, admittedly legally 
purchased and legally in the possession of the licensee, after these stamps 
have been exhibited to, counted and found by the A.B.C. Board Inspectors 
to be sufficient in number and kind to take care of all of the alcoholic 


spirits subsequently seized and removed. 


4. Whether the District of Columbia can seize and remove alcoholic 
spirits from a licensee's premises and retain possession and control of 
these alcoholic spirits for a period of almost two years before it first in- 
stitutes a judicial libel proceeding for their condemnation and forfeiture. 


(ii) 
5. Whether the Court should have dismissed the libel proceeding 


and directed the return of the alcoholic spirits to the claimant when it was 
established that 


(a) the licensee had been cited and tried by the Alcoholic Bev- 
erage Control Board for the District of Columbia under the same statutory 


provision and on exactly the same charges and for the same reasons set 


forth in the judicial libel proceeding and that all charges against the li- 


censee had been dismissed by the A.B.C. Board for failure of proof; 


(b) that the hearing before the Alcoholic Beverage Control Board 
took place a year and a half after the date of the seizure and removal of the 
alcoholic spirits from claimant's premises; that the Board's unanimous 
decision made six weeks after the date of the hearing was final and con- 
clusive on the factual issues involved; and that the Commissioners of the 
District of Columbia could not, at that late date, institute a new investiga- 
tion by another branch of the District Government for the purpose of seek- 
ing to obtain new evidence to try to justify in a new action and in a new 


forum a seizure which it had made almost two years previously. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,656 


APEX LIQUORS, INC., 
Appellant, 


v. 


DISTRICT OF COLUMBIA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final Order of the United States District 
Court for the District of Columbia entered July 6, 1961, directing that 
484 cases of alcoholic spirits be forfeited and condemned to the use of 
the District of Columbia and that these 484 cases of alcoholic spirits be 
turned over to the District of Columbia to be disposed of by sale at public 
auction (J.A. 80). The jurisdiction of the District Court was invoked by a 
libel of information filed therein by the District of Columbia, |appellee 
herein, under the provisions of Sec. 25-124(i) of the District of Columbia 
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Code, 1951 Ed. (J.A. 3). The appeal was filed August 4, 1961 (J.A. 82). 
The jurisdiction of this Court is invoked under Sec. 1291 of Title 28 of 
the United States Code. 


STATEMENT OF THE CASE 


This proceeding was instituted on December 6, 1960, by the filing 
of a libel of information on behalf of the District of Columbia seeking the 
attachment, condemnation, and forfeiture to the District of Columbia of 
494 cases of alcoholic spirits owned by appellant. The libel alleged 
that the appellant had violated the law and forfeited these alcoholic 
spirits (Sec. 25-124(i) D.C. Code Supp. 8, 1951 Ed.) because it had failed 
to pay the required District of Columbia taxes within twenty-four hours 
after having received these 494 cases of alcoholic spirits on its premises 
from outside the District of Columbia. 


The fact of the matter is that the District of Columbia had seized 


and removed these 494 cases from the appellant's licensed premises and 


had declared them forfeited almost two years before the institution of this 
proceeding (J.A. 8). No statement of this case could fairly be made with- 
out setting forth the antecedent facts. 


On January 22, 1959, shortly after 2:00 P.M., an Inspector employed 
by the Alcoholic Beverage Control Board for the District of Columbia was 
directed by his office to investigate appellant's licensed premises on the 
basis of an anonymous telephone call made to the Board's office (J.A. 55). 
During the course of his inspection, the Inspector found 12 unopened cases 
of alcoholic spirits in a storage space in the stockroom in the back of the 
store. He opened them but did not find D.C. tax stamps affixed to the 
containers (J.A. 22). The Inspector reported his findings in a telephone 
call to the Board's Chief Inspector and Assistant Chief Inspector and was 
instructed to stand by until they arrived (J.A. 23). Prior to their arrival 
the appellant's manager said he had neglected to place D. C. tax stamps 
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on some of the bottles of alcoholic spirits in the storeroom and he asked 
the Inspector's permission to do so. The Inspector refused to grant this 
permission (J.A. 26). Shortly thereafter, at approximately 3:00 P.M., the 
Chief Inspector and the Assistant Chief Inspector arrived together at the 
appellant's premises. The three went over the premises and made an in- 
ventory of the cases of alcoholic spirits containing bottles that did not have 
the D. C. tax stamps affixed to them (J.A. 24). The inventory was com- 
pleted some time between 5:30 and 6:00 P.M. The Inspector left the prem- 
ises of appellant at that time. The Chief Inspector placed a lock and a seal 
on the door leading to appellant's storage room at 6:00 P.M. (J.A. 38). 

Both he and the Assistant Chief Inspector remained on appellant's premises 
until shortly after official closing time at 9:00 P.M. (J.A. 38)). 


All of the alcoholic spirits inventoried, seized, and removed the fol- 
lowing day were special or private brands imported directly by the appel- 
lant from distillers and manufacturers outside of the District of Columbia 
on permits applied for and approved by the Alcoholic Beverage Control 
Board of the District of Columbia (J.A. 71). The appellant had paid for all 
of these alcoholic spirits either before the date of shipment or, at the lat- 
est, on the day they were delivered to its premises. The shipper had pre- 


viously paid all required Federal taxes on these spirits. The/applicable 
law at the time (Sec. 25-124(i) D.C. Code Supp. 8, 1951 Ed.), which has 
since been repealed (P.L. No. 87-238, 87th Congr., effective date Decem- 
ber 11,1961) gave a licensee up to 24 hours (Sundays excluded) after re- 


ceipt of such out-of-town shipments to affix proper D. C. tax stamps to the 


individual containers. 


Neither the Inspector, the Assistant Chief Inspector, nor the Chief 
Inspector of the A.B.C. Board knew or checked to determine how long the 
alcoholic spirits inventoried had been on the appellant's premises (J.A. 38, 
39). The Assistant Chief Inspector had counted and made an inventory of 
the D. C, tax stamps on appellant's premises upon arrival at 3:00 P.M. 
(J.A. 27) and had determined that there were a sufficient number on hand 
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to take care of all of the cases of alcoholic spirits without tax stamps af- 
fixed (J.A. 29). However, he refused at that time to grant the appellant's 
manager's request for permission to affix the tax stamps then on hand to 
the bottles of alcoholic spirits lacking them (J.A. 29). The Chief Inspector 
likewise refused to grant such permission (J.A. 39). The Chief Inspector, 
a veteran of over 15 years service with the A.B.C. Board, predicated his 
own refusal to grant permission to affix the tax stamps on the ground that 
he could not give this permission on his own authority since he was re- 
quired to take up situations such as this one directly with the Members of 
the A.B.C. Board (J.A. 39). The Chief Inspector did not get in touch with 
any one of the three Members of the A.B.C. Board because the inventory 
was not completed until after 5:30 P.M. and it was too late to call the Board's 
office at that time (J.A. 39). 


At 10:00 A.M. the following day, January 23, 1959, the start of a busi- 
ness day under A.B.C. Board regulations, there appeared on appellant's 
premises the Chief of the Enforcement Division of the Finance Office, Dis- 
trict Government (J.A. 41) , accompanied by four of his office assistants 
(J.A. 42). The Assistant Chief Inspector of the A.B.C. Board was also there. 
The Chief of the Enforcement Division handed appellant's manager a writ- 
ten "Notice of Levy" dated January 23, 1959 setting forth the words of the 
statute (Sec. 25-124(i) D. C. Code Supp. 8, 1951 Ed.) and he informed ap- 
pellant’s manager that the Enforcement Division was seizing and removing 
the untaxed, unstamped liquors from the appellant's premises as forfeited 
to the District Government (J.A. 41, 42). At the request of the Chief of the 
Enforcement Division two inspectors from the D. C. Police Department 
were sent to appellant's premises to assist in the seizure and removal 
while the Director of Sanitary Engineering for the District of Columbia, 


also upon request, sent trucks and laborers to assist in moving the 494 


cases of alcoholic spirits from the appellant's premises. All of the spirits 
seized were transported and stored in the D. C. Police Warehouse by 2:30 
that same afternoon. 


The Chief of the Enforcement Division, who made the seizure and 


5 


who supervised the removal of the alcoholic spirits, knew that the law al- 
lowed the appellant 24 hours after receipt within which to affix D. C. tax 
stamps to the alcoholic spirits he was seizing (J.A. 43). Although he lacked 
personal knowledge of these critical facts, he did not try to determine when 
the alcoholic spirits had in fact been received on appellant's premises (J.A. 
42,43) nor did he seek to ascertain whether the appellant had the proper 

D. C. tax stamps available on its premises (J.A. 42). He did /not look into 
any of these matters because he relied entirely on the Assistant Chief In- 
spector of the A.B.C. Board who, apparently on his own responsibility , had 
telephoned the Chief of the Enforcement Division between 9:15 and9:30 A.M. 
that same day requesting him to seize untaxed merchandise on the appel- 
lant's premises (J.A. 41). 


The record fails to show that any Member of the A.B.C, Board or 
any official in the Office of the Corporation Counsel, District) of Columbia, 
was consulted prior to the seizure and removal. Neither the Inspector nor 
the Chief Inspector of the A.B.C. Board appeared on the appellant's prem- 
ises on January 23,1959, when the spirits were seized (J.A. 25, 26, 38). 
The Chief Inspector did not participate in any decision having'!to do with 
either the seizure or the removal (J.A. 38). As far as the record discloses, 
it was the Assistant Chief Inspector of the A.B.C. Board who took it upon 
himself to request the seizure and removal (J.A. 38,41). It was he who 
broke the seal on the door leading to the appellant's storage room the morn- 
ing of January 23, 1959, so that the seizure and removal of the alcoholic 
spirits could be accomplished (J.A. 38). 


Under the pertinent provisions of the Alcoholic Beverage Control Act 
(Sec, 25-124(i) , Regulation 2-118, D.C. Code, Supp. 8, 1951 Ed.), the appel- 
lant was cited and served with charges in writing by the A.B.C. Board 


(J.A. 12). Following a hearing on these charges on September 27, 1960, 
at which the Inspector, the Assistant Chief Inspector, and the Chief In- 
spector all testified under oath concerning the facts in issue, the A.B.C. 
Board, in a unanimous decision dated November 3, 1960, entered an Order 


dismissing all charges against the appellant for failure of proof (J.A. 12,51). 
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Shortly after receiving notification of the decision of its A.B.C. Board, 
the Commissioners of the District of Columbia, instead of returning the al- 
coholic spirits to the appellant as requested, directed a second and new in- 
vestigation to be made by its Internal Audit Office. This investigation was 
initiated on November 6, 1960 (J.A. 46, 50, 53). On December 6, 1960, al- 
most two years after the date of the seizure and removal of the 494 cases 
of alcoholic spirits|from the appellant's premises, this libel action was 
filed (J.A. 3). The reasons advanced by the District Government for seek- 
ing condemnation and forfeiture through judicial proceedings were identical 
in every respect to two of the charges dismissed by its own A.B.C. Board 
for failure of proof\(J.A. 8,9). This was the posture of the case at the 


time this proceeding was instituted. 


After trial of the issues without a jury, the Court found on July 6, 
1961, that the appellee had properly seized 484 of the 494 cases of alcoholic 
spirits taken from appellant's premises on January 23, 1959, and the Court 
ordered their forfeiture and condemnation to the appellee and their sale at 
public auction (J.A. 80). On July 28, 1961, the Court issued a supplemen- 
tary Order directing that there be returned to the appellant 10 cases of al- 
coholic spirits because they had been improperly seized (J.A. 81). This 
appeal from the Court's order of July 6, 1961, followed (J.A. 82). 


STATUTES AND REGULATIONS INVOLVED 


ALCOHOLIC BEVERAGE CONTROL ACT (D.C. Code, Supp. 8,1951 Ed.) 
Sec. 25-124 


(e) . . . Upon spirits or alcohol purchased outside the Dis- 
trict of Columbia by any retailer licensed under this Act, 
the stamps required by this Act shall be affixed within 
twenty-four hours (excluding Sunday from the count) after 
the spirits or alcohol is received at the licensed premises 
of said retailer and before said spirits or alcohol is sold by 
such retailer. 


* 


: Emphasis supplied throughout this brief unless otherwise indicated. 
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(i) The possession by any licensee of any spirits or al 
hol after its removal from the licensed premises of a 

manufacturer or wholesaler within the District of Colu 
bia or after twenty-four hours (Sunday being excluded 
from the count) after its receipt from outside the Dis- 
trict of Columbia, upon which the tax required has not 
been paid, shall render such spirits or alcohol liable to 
Seizure wherever found, and to forfeiture by the District 

of Columbia. And the absence of the proper stamps from 
any container (or wrapper if such be permitted) after the 
time at which the affixture of the stamp is required by 
this Act shall be notice to all persons that the tax has not 
been paid thereon and shall be prima facie evidence of 
the nonpayment thereof. Such spirits or alcohol so liable 
to forfeiture shall be proceeded against in the District | 
Court of the United States for the District of Columbia |by 
the corporation counsel of the District of Columbia and, 
if condemned, the said spirits or alcohol shall be disposed 
of by destruction or delivered for medicinal, mechanical, 

or scientific uses to any department or agency of the 

United States Government or the District of Columbia 
Government or any hospital or other charitable institution 
in the District of Columbia, or sold at public auction, as 
the court may direct. The proceedings of such libel cases 
shall conform, as near as may be, to the proceedings in 
admiralty, and all such proceedings shall be at the suit 
of and in the name of the District of Columbia. 


* * * 


Sec. 25-6 


The right, power, and jurisdiction to issue, transfer, re- 
voke, and suspend all licenses under this Act shall be 
vested solely in the Board, and the action of the Board | 
on any question of fact shall be final and conclusive; ex- 
cept that, in case a license is revoked or is suspended 
for a period of more than thirty days by the Board, the 
licensee may, within ten days after the order of revoca+ 
tion or the order of suspension for a period of more than 
thirty days is entered, appeal in writing to the Commis- 
sioners to review said action of the Board, the hearings 
on said appeal to be submitted either orally or in writing 
at the discretion of the Commissioners, and the Commis- 
sioners shall not be required to take evidence, either 
oral, written, or documentary. The decision of the Com- 
missioners on any question of fact involved in such appeal 
shall be final and conclusive. Pending such appeal the | 
license shall stand suspended unless the Commissioners 
shall otherwise order. 
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Sec. 25, Regulation 2-118 (D.C. Code, Supp. 8, 1951 Ed.) 


(a) CITATIONS. Whenever the Board has reasonable 
cause to believe that any license or permit should be 
revoked or suspended, it shall so notify the person to 
whom such license or permit was issued by registered 
mail at the last address recorded by said person with 
the Board, citing the said person to appear before the 
Board giving therein a time and place for hearing as 
soon as possible thereafter. The licensee or permittee 
may appear in his defense in person or through counsel, 
or both, and shall be entitled to offer evidence before 
said Board in respect to the charges against him. If the 
person whose license or permit is sought to be revoked 
or suspended shall waive hearing or shall fail to appear 
at the time or place set for such hearing, the Board may 
proceed ex parte, unless the Board shall extend the time 
for such hearing. The Board shall make its findings of 
fact upon such evidence as shall have been adduced be- 
fore it. 


STATEMENT OF POINTS 


1. The Court erred in sustaining the right of the appellee to delay 
almost two years after seizing, removing, and declaring the alcoholic 


spirits forfeited to it, before bringing this proceeding. 


2. The Court erred in admitting, over appellant's objection, the 
testimony of Howard N. Kenyon, an employee of the Internal Audit Office, 
District of Columbia. 


3. The Court erred in its finding that there were, on January 22, 
1959, in the possession of the appellant, 484 cases of alcoholic spirits in 
excess of 24 hours after its receipt from outside the District of Columbia. 


4. The Court erred in its finding that the appellant had not paid the 
(D.C.) tax on the 484 cases of alcoholic spirits and that they were there- 
fore properly seized by the District of Columbia. 


5. The Court erred in refusing to give any weight to the uncontra- 
dicted testimony concerning the long-established policy and practice of 
the Alcoholic Beverage Control Board in permitting licensees to affix 
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D.C. tax stamps to containers lacking them if the licensee had proper tax 
stamps on hand. 


6. The Court erred in ruling that since the libel action was a de 
novo proceeding the Court was not bound to accept any findings of fact 
made by the Alcoholic Beverage Control Board even though the factual 
issues and the applicable statute were one and the same. 


SUMMARY OF ARGUMENT 


The District Government seized and removed 494 cases of alcoholic 
spirits from the appellant's licensed premises and declared|them for- 
feited to the District Government because it alleged the appéllant had not 
paid the D. C. taxes on these spirits and had likewise failed to affix the 
proper D. C, tax stamps to the containers within 24 hours after these alco- 
holic spirits had been received by appellant on its premises from outside 
the District of Columbia, as required by statute. 


The statute requires that the District of Columbia must first af- 
firmatively establish that the alcoholic spirits have been on the appellant's 
premises for 24 hours (Sunday excluded) after their receipt from outside 
the District of Columbia before they become liable to seizure, removal, 
and forfeiture. The statute requires also that the District of Columbia 
must affirmatively establish that the required D. C. tax on these alcoholic 
spirits had not been paid before they became liable to seizure , removal, 
and forfeiture. 


The seizure of the 494 cases of alcoholic spirits resulted from an 
investigation made by three employees of the Alcoholic Beverage Control 
Board. These three, an Inspector, the Chief Inspector, and the Assistant 
Chief Inspector, were the only officials who made the investigation result- 
ing in the seizure and removal the following day. All three admittedly did 
not know how long the 494 cases of alcoholic spirits seized ahd removed 
had been in the possession of the appellant on its premises. |As a matter 


of fact, not one of the three knew or took the time to find out , prior to the 
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seizure and removal, whether as much as a single bottle contained in the 
494 cases of alcoholic spirits had been on the appellant's premises for 
longer than the required 24 hours after its receipt thereon. 


Both the Assistant Chief Inspector and the Chief Inspector knew that 
the appellant had on hand when they arrived on the premises sufficient 
D. C. tax stamps, in number and kind, to affix to all of the containers of 
alcoholic spirits subsequently seized (J.A. 29). The appellant had shown 
them the stamps and the Assistant Chief Inspector had counted and inven- 
toried them (J.A. 27). However, both officials refused to grant appellant's 
request to affix the proper tax stamps to the containers (J.A. 39). This 


action on their part was contrary to the long-established policy and prac- 
tice of the Alcoholic Beverage Control Board (J.A. 65, 66, 67). 


Early in the morning of the day following the investigation, the As- 
sistant Chief Inspector took it upon himself to direct the Chief of the En- 
forcement Division for the District Government to seize and remove the 
494 cases of alcoholic spirits from appellant's premises (J.A. 41). The 
Chief Inspector denied any responsibility for this action (J.A. 38) and the 
record fails to show that any Member of the Alcoholic Beverage Control 
Board was consulted on this action. The Assistant Chief Inspector's un- 
controlled decision to call upon the Chief of the Enforcement Division 
with the request that he seize and remove these alcoholic Spirits from the 
appellant's premises was irresponsible, unjustifiable , and illegal. 


The Chief of the Enforcement Division who served a "Notice of Levy" 
(J.A. 42) when he arrived on appellant's premises as it opened for busi- 
ness the morning following the investigation, admittedly did not know when 
any one of the 494 cases of alcoholic spirits which he seized and removed 
that same day from appellant's premises had been received by it, nor did 
he know whether they had been in the possession of the appellant for a 
longer period than 24 hours after their receipt (J.A. 42, 43). He likewise 
admittedly did not know whether the appellant had paid the tax on these 
alcoholic spirits (J.A. 42). The Chief of the Enforcement Division based 
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his "Notice of Levy," as well as his seizure and removal, entirely upon 

the advice and direction he had received early that morning from the A.B.C. 
Board's Assistant Chief Inspector (J.A. 41). Lacking any personal knowl- 
edge whatever, the seizure, removal, and declaration of forfeiture of the 
494 cases of alcoholic spirits by the Chief of the Enforcement Division of 
the District Government was irresponsible, unjustified, and illegal. 


The Alcoholic Beverage Control Board, at the direction of the Com- 
missioners of the District of Columbia, cited the appellant , brought spe- 
cific charges against it for violation of the identical statute involved in 
the proceeding (J.A. 8, 9), conducted a hearing on these charges at which 
the Inspector, the Assistant Chief Inspector, and the Chief Inspector all 
testified under oath with respect to the same factual issues as are involved 
in this proceeding (J.A. 26, 32, 34, 40) and thereafter rendered a decision 
in which it dismissed all charges against the appellant because of failure 
of proof (J.A. 9, 51). For a period of over 25 years, or ever since Janu- 
ary 24, 1934, when the Alcoholic Beverage Control Act for the District of 
Columbia first went into effect, a decision of this kind by the| A.B.C. Board 
would automatically terminate the case and the alcoholic spirits would be 
ordered returned to the licensee after the proper tax stamps)had been af- 
fixed (J.A. 59). The action taken by the Commissioners of the District of 
Columbia in refusing, upon request, to return the 494 cases of alcoholic 
spirits to the appellant was arbitrary, unjust, and unreasonable, and vio- 
lated the rules of fair play. No request of this kind, based upon a final 
decision of the A.B.C. Board, had ever been refused before. 


More than twenty-one months after it had seized and removed from 
the appellant's premises and declared as forfeited the 494 cases of alco- 


| 
holic spirits, the Commissioners of the District of Columbia directed its 


Internal Audit Office to begin an entirely new investigation for the purpose 
of developing facts to try to justify the seizure and removal (J.A. 46, 50, 
53). Almost two years after the day on which the 494 cases of alcoholic 
spirits had been seized and removed from the appellant's premises, the 
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District of Columbia filed this proceeding in the District Court requesting 
the attachment, condemnation, and forfeiture to the District of Columbia of 
these self-same 494 cases of alcoholic spirits under the very same statutory 
provision and for the very same reasons previously heard and decided by 

its Alcoholic Beverage Control Board. 


The District Court should have dismissed this proceeding because 
the delay of almost two years before instituting it was unreasonable by any 
standard. The appellant had, for almost two years, been deprived of the 
use of the 494 cases of alcoholic spirits on which the tax had been paid prior 
to the date of the seizure and removal, as well as prior to the day of what 
may be equated to a second seizure. The evidence showed clearly that when 
the 494 cases of alcoholic spirits had been seized and removed, the District 
of Columbia lacked the affirmative facts which the statute required it to ob- 
tain before directing the seizure (J.A. 38, 39, 42, 43). Otherwise, the A.B.C. 
Board, the statutorily authorized agency of the District of Columbia specific- 
ally charged with the enforcement of this self-same statute, could not have 
dismissed the charges it had brought against the appellant. If two years 


after alcoholic spirits have been seized and removed from a licensee's 


premises is not too long a time to wait before instituting judicial proceed- 


ings, then neither would five or ten years' delay be unreasonable under 
similar circumstances, The issue here is whether the District Government 
can arbitrarily select its own time within which to authorize the institution 
of such proceedings and also whether the District Government can, at any 
time, following an unpalatable decision made by its own A.B.C. Board, di- 
rect new investigations in an effort to bring about a contrary result. 
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ARGUMENT 


I. THE COURT ERRED IN SUSTAINING THE RIGHT OF THE 
APPELLEE TO DELAY ALMOST TWO YEARS AFTER SEIZ- 
ING, REMOVING, AND DECLARING THE ALCOHOLIC SPIRITS 
FORFEITED TO IT BEFORE BRINGING THIS PROCEEDING. 


In this proceeding it is conceded that the appellee did not institute 
the forfeiture proceeding until almost two years after it had seized the al- 
coholic spirits from the appellant's premises and removed it to a ware- 
house subject to its own possession and control. It is the consensus of ju- 
dicial opinion that when alcoholic spirits have been seized by government 
agents under a search warrant alleging violation of law, the seizure must 
be followed up by the institution of forfeiture proceedings within a reason- 
able time. Keefe v. Clark, 287 F. 372 (D. Ct. Mass. 1923); U.S. v. A Quan- 
tity of Intoxicating Liquors, 289 F. 278 (D. Ct. Mass. 1923). In the latter 
case it was held that the liquor seized by prohibition agents as being in- 
tended for use in violation of the National Prohibition Act (41) Stat. 305) 
must be returned by the Government to its various owners because the 
Government had failed to institute a proceeding for the forfeiture of the 
alcoholic spirits until twenty-one months after they had been|seized. In 
directing the Government to return the alcoholic spirits, Judge Peters 
stated, "Where liquor is seized and kept an unreasonable length of time, 
without further proceedings, either by way of libel or criminal prosecu- 
tion, the possession of the property by the Government becomes unjusti- 
fiable and it should be returned" (Supra, p. 281). 


Speaking generally, any unreasonable delay in instituting a forfeiture 
proceeding will vitiate a seizure and constitute a defense to such proceed- 
ing. (Cornelius - The Law of Search and Seizure, 2d Ed. 1930, Sec. 436, 
p. 864). 


The appellee seized, removed, and declared forfeited 494 cases of 
alcoholic spirits and retained them in its own warehouse and under its own 
control, awaiting a decision of its own Alcoholic Beverage Control Board 
as a result of charges brought against the appellant for violation of the 
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same statute and based upon the same factual issues as are involved in this 
proceeding. When the A.B.C. Board, after a full and complete hearing, dis- 
missed all charges because of failure of proof, the Commissioners of the 
District of Columbia could not, in good conscience at that late date, refuse 
to return the alcoholic spirits to the appellant. The appellee's refusal to 
return the alcoholic spirits was not based on any evidence before it. Its re- 
fusal had no precedent in its administration of the Alcoholic Beverage Con- 
trol Act for over 25 years and was completely arbitrary. The appellee's 
action in starting a; new investigation 21 months after the seizure and re- 
moval, and its subsequent institution of judicial proceedings almost two 
years after the date of its seizure and removal, were unfounded and unrea- 


sonable acts under the circumstances and amounted to a denial of due pro- 


cess. In Keefe v. Clark (supra) where alcoholic spirits had been seized by 


prohibition agents under a search warrant, the court ruled (p. 281) that not 
only was eleven months an unreasonable length of time to retain seized al- 
coholic spirits before instituting forfeiture proceedings, but that, in addition, 
the forfeiture proceedings could not operate retroactively. To quote Judge 
Morton: 


"It is quite clear that, after property has been seized 
upon a search warrant, it may be retained for a reasonable 
time in order to permit the proper officials to institute pro- 
secution or forfeiture proceedings. It is for those purposes 
and those only that the Government has the right to hold it. 
If, as here, no criminal proceedings are instituted, then after 
the expiration of a reasonable time for forfeiture proceedings 
the Government has no further right to keep the property. 
Such proceedings ought to be promptly instituted. Under 
ordinary circumstances, 11 months is certainly more than a 
reasonable time. In this case during most of that interval 
the petition brought by Keefe was pending. The Government 
was resisting his claim and was in fact asserting a right to 
forfeit the liquor, but even if it had prevailed, there was still 
no proceeding pending against Keefe or the liquor in which a 
decree of forfeiture could be entered, nor any proceeding in 
connection with which, and as a part of which, there was a 


right to retain the liquor. The duty and necessity of follow- 


ing up the seizure by appropriate judicial processes were 


not abrogated by Keefe's action. Notwithstanding the pendency 
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| 
"of Keefe's petition, therefore, the Government's posses- 
sion of the property after a reasonable time had elapsed 


was unjustifiable. It does not seem to me that the subse- 
quent institution of forfeiture proceedings operated retro- 
actively and legalized what had theretofore become an | 
illegal holding. The rights under the seizure had lapsed 
before the forfeiture petition was brought, and were not 
revived by it." 
In this proceeding the alcoholic spirits in question had }been pur- 
chased by the appellant from distillers or manufacturers outside of the 
District of Columbia on the basis of permits specially applied for and ap- 
proved by the A.B.C. Board of the District of Columbia. The appellant 
paid in full for all of these alcoholic spirits either before they were ship- 
ped to its premises or, at the very latest, on the date they were received 
on its premises. All Federal taxes on these alcoholic spirits had previous- 
ly been paid by the shipper. The appellant was conducting a legal business 
under license from the A.B.C. Board. The seizure itself was not based 
upon an illegal sale, an illegal shipment, or any other illegal!act, per se, 
such as those involved in seizures made under the National Prohibition 
Act (41 Stat. 305). There was nothing amiss in referring the case to the 
A.B.C. Board for citation, charges, hearing and decision, as this proced- 
ure had been previously followed by the District of Columbia)in each and 
every previous case of seizure of alcoholic spirits (J.A. 59).| Even under 
the rigorously enforced provisions of the National Prohibition Act a court 
could, in cases in which alcoholic spirits were seized and removed from 
licensed premises, direct the surrender and return of the seized spirits 
on the theory that the proper proceeding in such a case would be a citation 
to appear before the Commissioner, a hearing on the complaint, and revo- 
cation of the permit if found guilty on charges. Mellet & Brewing Co. v. 
U.S. (D.Ct. E.D. of Pa. 1923); 39 A.L.R. Anno. 821, Search and Seizure 
(1925). | 


In the Mellet case, in which Government agents made a!seizure based 
upon the allegation that an illegally high percentage of intoxicating beer 


was being manufactured on the premises of a brewery operating under a 
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permit, the court, in directing that the property seized be surrendered on 
delivery of bond, stated: 


"Since the defendant's possession of the beer and 
other property on these premises was lawful under the 
terms of its permit, and since the question whether the 
defendant has acted in good faith to conform to the pro- 
visions of the Act and of its permit must be determined 
by a hearing before the Commissioner as prescribed by 
Sec. 9 of Title 2 of the National Prohibition Act, the war- 
rant of search and seizure in this case must be quashed". 
(Supra, p. 769.) 


It is difficult to understand, let alone reconcile, how the court in 
this proceeding could have found as a matter of law that the District of 


Columbia Alcoholic Beverage Control Act is mandatory, requiring the 


Commissioners of the District of Columbia to proceed against seized 
spirits of alcohol in the United States District Court for the District of 
Columbia (J.A. 77), and still rule that the appellee could wait almost two 
years before instituting such judicial proceedings. The court itself must 
have had some doubts about this matter because it questioned counsel for 
appellee very closely on this point (J.A. 51). 


THE COURT: Just for my education, you might say, this 
seizure was made in January 1959. Wasn't 
the filing of the libel action a necessary 
result of the seizure? Didn't the District 
have to file a libel proceeding ? 


MR, CLARK: I don't think so, Your Honor. 


THE COURT: You don't think so? What could they have 
done ? 


MR, CLARK: I think it is a matter within the discretion 
of the District of Columbia. 


THE COURT: What else could they have done? Could they 
have returned the liquor to the licensee? 


MR, CLARK: Ithink so. They could have done that under 
the term of the statute. 


THE COURT: You mean they had enough discretion to wait 
: a couple of years to decide whether or not 
they could or would file a libel action? 
— ee ee em e 2 21bed action : 
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MR, CLARK: I think they had discretion with respect 
to the filing of the libel action, yes. | 
We believe the ruling of the Court that the appellee could institute 
a libel proceeding for forfeiture and condemnation of alcoholic spirits 
seized and removed from appellant's premises almost two years previous- 


ly is clearly in error. 


I]. THE COURT ERRED IN ADMITTING, OVER APPEL- 
LANT'S OBJECTION, THE TESTIMONY OF HOWARD 
N. KENYON, AN EMPLOYEE OF THE INTERNAL 
AUDIT OFFICE, DISTRICT OF COLUMBIA. 


When the alcoholic spirits were seized and removed from the appel- 
lant's premises on January 23, 1959, this witness was not even in the em- 
ploy of the District of Columbia. This witness testified on June 19,1961, 
that he had been employed in the Internal Audit Office of the District of 
Columbia Government for approximately one year (J.A. 46) ,;whereas the 
seizure and removal had occurred on January 23, 1959. Although the wit- 
ness did not start his investigation until 21 months after the jseizure and 
removal had taken place, his testimony was admitted by the Court over 
objection (J.A. 52). If such testimony is admissible, then it seems to us 


that testimony based on an investigation made under similar circumstances 


five years or more after the date of a seizure and removal would also be 
admissible. This sort of high-handed action on the part of a Government 
agency can become most arbitrary, if judicially condoned and approved. 


The United States Supreme Court has held that where the Govern- 
ment seeks to introduce evidence in a civil forfeiture proceeding, before 
it can be admitted and used, it must first be established by the Govern- 
ment that a crime has been committed and that only a forfeit of the means 
used to commit the crime is sought. Otherwise, the Government lacks the 
power to make the seizure. Cook v. U. S., 288 U.S. 102 (1933); 30 Am. Jur. 
Intoxicating Liquors, Sec. 491; 23 Ga. Bar J. 582 (May 1961) ,| (Note: "The 
Admissibility of legally Obtained Evidence in a Forfeiture Proceeding"). 
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When this witness started his investigation 21 months after the 
date of the seizure and removal of the alcoholic spirits from the appel- 
lant's premises, no criminal proceeding of any kind was involved, either 
past, present, or future, and, to boot, the Alcoholic Beverage Control 
Board had already dismissed the charges against the appellant which 
this witness was directed to reinvestigate. 


Just recently this Court, in a civil proceeding (Deportation) held 
that the Immigration and Naturalization Service was required to estab- 
lish the fact of an appellant's alienage through proof almost equivalent 
to that which would be required in a criminal prosecution. McNeil v. 


Robert F. Kennedy, Att. Gen. of U.S. (No. 16406, Decided Jan. 4, 1962). 


Admittedly, this witness's testimony would not have been admissible in 
a criminal proceeding for the purpose of validating a seizure and re- 
moval made 21 months prior to the witness's investigation. The U.S. 
Supreme Court has held that even in a civil proceeding testimony should 
not be admitted if|it does not meet the essential standards of fairness. 
Bridges v. Wixon, 326 U.S. 135 (1945). 


Il. THE COURT ERRED IN ITS FINDING THAT THERE WERE, ON 
JANUARY 22, 1959, IN THE POSSESSION OF THE APPELLANT, 
484 CASES OF ALCOHOLIC SPIRITS IN EXCESS OF 24 HOURS 
AFTER ITS RECEIPT FROM OUTSIDE THE DISTRICT OF COL- 
UMBIA. 

There were three employees of the A.B.C. Board who investigated 
appellant's premises on January 22, 1959, as a result of which 494 cases 
of alcoholic spirits were seized and removed from appellant's premises 
the following day. Only these three, Inspector William T. Brunson, Assist- 
ant Chief Inspector George A. Cohill, and Chief Inspector James L. Darby, 
are competent to testify as to what they found on appellant's premises 
which resulted in the seizure and removal. With respect to the all-impor- 
tant question as to whether the seized alcoholic spirits had been in the ap- 
pellant's possession for more than 24 hours after its receipt from outside 
the District of Columbia, Inspector Brunson testified he would have no way 
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of knowing about this because he not only did not remove any/of the cases 

of alcoholic spirits from the appellant's premises (J.A. 25), but neither 

was he present on the appellant's premises the following day! when the alco- 
holic spirits were removed (J.A. 26). Nor could Inspector Brunson identify 
in this proceeding any of the invoices, freight bills, and the one permit shown 
him by counsel for the appellee because, as the witness put it, "I hadn't had 
a chance to go through them; and when Mr. Cohill and Mr. Darby arrived, 
they took all the papers I had out of my hand and handled the papers from 
there on" (J.A. 24). When counsel for the appellee again pressed this same 
question the witness reaffirmed his lack of knowledge concerning this essen- 
tial fact by replying, "As I said, I hadn't had a chance to go over the papers 
that Mr. Grossman gave me. Immediately, when Mr. Darby and Mr. Cohill 
walked in they took the papers out of my hand" (J.A. 25). 


When counsel for appellee asked Assistant Chief Inspector Cohill 


whether he could identify twenty separate documents relating to the seized 


alcoholic spirits, the witness was unable to identify a single one of them 
(J.A. 28), 


Chief Inspector Darby quite frankly admitted that he did) not know how 
long any of the bottles contained in the 494 cases of alcoholic Spirits with- 
out tax stamps affixed had been on the appellant's premises. Speaking for 
himself, Inspector Brunson, and Assistant Chief Inspector Cohill, the wit- 
ness testified, "I don't think that was determined at the time''| (J.A. 38). 


Mr. Samuel J. Kidd, Chief of the Enforcement Division for the Dis- 
trict of Columbia, the official who served the "Notice of Levy'’ and directed 
the seizure and removal of the 494 cases of alcoholic spirits from appel- 
lant's premises (J.A. 41), testified categorically that he had no personal 
knowledge as to whether any of the alcoholic spirits seized had been in the 
appellant's possession for more than 24 hours (J.A. 42, 43). 


There is no question but that when the 494 cases of alcoholic spirits 


were seized and removed from appellant's premises on January 23,1959, 
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not one of the District of Columbia officials responsible for these acts 


possessed even a scintilla of evidence which would show when any of the 
seized alcoholic spirits had been received by the appellant on its premises. 
For all the A.B.C. Inspectors knew, the alcoholic spirits might have been 
received that very morning. The appellee's employees responsible for 

the seizure had all the time they needed to ascertain this fact. They had 
abundant opportunity to proceed in an orderly way and determine the true 
facts because they controlled the situation. Chapman v. U.S., 365 U.S. 
610, (1961). Why the big rush to seize the 494 cases? Did Assistant Chief 
Inspector Cohill think that the cases of alcoholic spirits he had set aside 
and prepared for seizure and removal contained bootleg whiskey? If he 
did, he was badly mistaken. He would have known better had he simply 
taken a little time to check the serial numbers on the cases of alcoholic 
spirits with the approved permits and invoices on file at the A.B.C. Board's 
offices. It was his obligation to do so. 


As a principle of general jurisprudence, the burden of proof is as- 
sumed by the Libellant unless the cause of action is confessed or admitted 
judicially by the respondent, which is not the case here. 1 Am. Jur. Sec. 
109 (p. 604); The L. P. Dayton, also known as McNally v. L. P. Dayton, 
120 U.S. 337 (1887); Swift & Co. Packers v. Compania Columbiana Del 
Caribe, S.A., 339 U.S. 684 (1950). The statute (Sec. 25-124(i) D.C. Code 
Supp. 8, 1951 Ed.) required the appellee to prove the affirmative allega- 
tions upon which its right to forfeiture existed. Boyd v. Christy, 333 S.W. 
2d 552 (S. Ct. Tenn. 1960); Fisher v. McGirr, 67 Mass. (1 Gray) 1 (1854); 
Keeter v. State, 198 P. 866 (S. Ct. Okla. 1921); Range Pontiac Sales Co. v. 
Dickinson, 258 S.W. 2d 770 (1953); 30 Am. Jur. Intoxicating Liquors, Sec. 
499. This, the appellee failed to do. The Court was mistaken when it 
directed the U. S. Marshal. to return to the appellant only seven cases of 
the 494 cases of alcoholic spirits seized because the appellee had been 
unable to prove that these seven cases had been in the appellant's posses- 
sion for more than 24 hours prior to their seizure (J.A. 81). The Court 
should have directed the U. S. Marshal to release and turn over to the 
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appellant all 494 cases, because they had all been illegally seized. Where 


alcoholic spirits have been illegally seized they should be returned to their 


lawful owner. U.S. v. A Quantity of Contraband Liquor, etc 


(D. Ct. W.D. Pa. 1930); U.S. v. Maggio, 51 F. 2d 397 (D.C 
1931); O'Higgins v. Andreu, Sheriff et al., 7 So. 2d 475 (S.C 


IV. THE COURT ERRED IN ITS FINDING THAT THE APPE 
LANT HAD NOT PAID THE (D.C.) TAX ON THE 484 CA 
OF ALCOHOLIC SPIRITS AND THAT THEY WERE THE 


ss 


., 47 F. 2d 321 
t. W.D. N.Y. 
t. Fla. 1942). 


Ss 


FORE PROPERLY SEIZED BY THE DISTRICT OF COLUMBIA. 


A. Inspector Brunson testified he did not know how many tax 


stamps were on the appellant's premises on January 22, 1959, but that 


Assistant Chief Inspector Cohill did ask appellant's manage 


all of the tax stamps then on hand (J.A. 24). The witness ad 


r to bring forth 
ded that he 


only glanced at the stamps exhibited by the appellant's manager to Assist- 


ant Chief Inspector Cohill and he saw only 1/16th stamps which are used 


for half-pint bottles (J.A. 24). 


Assistant Chief Inspector Cohill testified at the trial that when he 
counted and inventoried the tax stamps appellant had on hand shortly after 


he arrived on the appellant's premises at 3:00 P.M. on January 22, 1959 
(J.A. 27), he counted 5,870 stamps (J.A. 29) and that these stamps were 


sufficient to take care of the 494 cases of alcoholic spirits which he as- 


sisted in removing from the appellant's premises the following day (J.A. 29). 


Chief Inspector Darby testified he had no personal kno 


many tax stamps appellant had on hand on January 22, 1959 


he had not bothered with the stamps because Assistant Chief! 


hill had handled the stamp situation (J.A. 39). 


Mr. Kidd, Chief of the Enforcement Division, who mad 


and directed the removal of the 494 cases the following day, 


ledge of how 
ae 39) , that 


Inspector Co- 


e the seizure 
testified he 


had no personal knowledge of the tax stamp situation (J.A. 42) because 


his office had been invited into the case by the A.B.C. Board 


Inspectors 


(J.A. 41), more specifically, by Assistant Chief Inspector Cahill (J.A. 41), 


that he had supervised the removal of only those cases of alcoholic spirits 
which Assistant Chief Inspector Cohill told him to remove (J.A. 41), and 
that he personally did not ask any of the appellant's employees whether 
there were tax stamps on hand which could have indicated the taxes had 
been paid (J.A. 42). 


Mr. Howard N. Kenyon of the District Government's Internal Audit 
Office , testified that his investigation, begun more than 21 months after 
the date of the seizure and removal, showed that the appellant had a suf- 
ficient number of tax stamps on hand on January 23, 1959 to take care of 
all of the alcoholic spirits removed from appellant's premises that same 
day (J.A. 58, 59).: This witness testified also that for the period January 
17,1958 through January 23, 1959, the appellant received on its premises 
direct shipments of alcoholic spirits from outside the District of Columbia 
requiring the purchase of D. C. tax stamps in the amount of $12,039.19 and 
that appellant's purchases of D. C. tax stamps over this period of time 
amounted to $12,012.25 (J.A. 58, 59). The witness admitted that the accur- 
acy of his figures was predicated first, upon the assumption that there 


were only ten 1/16th stamps on hand on appellant's premises on January 


22,1959 prior to the appellant's stamp purchase made that same day (J.A. 
57) and, second, upon the assumption that the appellant did not have on 
hand a single tax stamp prior to January 17, 1958 (J.A. 56). The appel- 
lant's president and principal stockholder (J.A. 70) who was out of the 
United States when this investigation, seizure, and removal took place 
testified that appellant had at all times since 1947 maintained on its prem- 
ises an inventory of tax stamps (J.A. 71), that the last three months of a 
calendar year is the busiest time of the year in the retail liquor business, 
and that during this three-month period appellant would have on its prem- 
ises on a daily basis between 5,000 and 6,000 cases of alcoholic spirits. 
This witness testified also that during the last three months of 1958 six 
of appellant's employees had been assigned to taking an inventory of and 
affixing tax stamps to alcoholic spirits imported directly from outside 

the District of Columbia (J.A. 73). The witness also testified that 
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approximately 90% of the appellant's stock of alcoholic spirits came from 
local wholesalers and that approximately 10% was shipped directly to the 
appellant's premises from outside the District of Columbia (J.A. 71). 


It would have been a simple matter for either Inspector Brunson, 
Assistant Chief Inspector Cohill, Chief Inspector Darby or Mr. Kidd, Chief 
of the Enforcement Division, to have obtained a complete record of the ap- 
pellant’s purchases of D. C. tax stamps by calling the Cashier Unit Office 
of the District Government. This office is responsible for selling D.C. 
alcoholic tax stamps and it maintains a daily record of all sales, showing 


the date of purchase, the licensee's name, and the number of stamps by 


denomination (J.A. 44). Not one of these four officials did so (J.A. 45). 
Since these officials are presumably trained and instructed as to the evi - 
dence which must be obtained before seizing and removing alcoholic spirits 
from a licensee's premises for whatever reason, their failure to obtain 
these fundamental and essential facts once again causes a reasonable per- 
son to wonder whether the appellee's officials were so certain they had 
come upon a large quantity of bootleg whiskey that they could seize and re- 
move it and declare it forfeited with impunity. 


B. Assistant Chief Inspector Cohill's testimony |in this pro- 
ceeding concerning the number of tax stamps he had found, counted and 
inventoried on appellant's premises on January 22, 1959 (J.A. 27) was in 
sharp conflict with his testimony at the hearing before the AL.B.C. Board 
on September 27, 1960 (J.A. 30, 31, 32, 34, 35, 36). At the hearing before 
the A.B.C. Board, the witness, after much floundering (J.A. 81 , 32) finally 
testified he had found, counted, and inventoried 3,910 D. C. tax stamps of 
varying denominations on the appellant's premises, which the appellant 
had purchased prior to January 22, 1959, plus an additional 5,650 stamps 
purchased by appellant that same day. The witness admitted that his 
recollection of this fact was no better at the time he testified in this pro- 
ceeding than it had been when he testified at the A.B.C. Board hearing 
(J.A. 34). The witness attributed his contradictory testimony to his state 
of confusion at the time of the A.B.C. Board hearing (J.A. 33). But it was 
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when the witness testified that he had informed the Chairman of the A.B.C. 
Board shortly after the hearing before the Board that his testimony had 
been in error because he had been confused (J.A. 36) that the confusion be- 
came worse confounded. 


Mr. Frank E,. Weakly, Chairman of the Alcoholic Beverage Control 
Board for the District of Columbia, testified that Assistant Chief Inspector 
Cohill made no statements to him personally that he had been in error in 
his testimony before the Board with respect to the tax stamp situation (J.A. 
62). The Chairman testified that the Assistant Chief Inspector's statements 
on this subject were made subsequent to the hearing in the presence of all 
three Members of the A.B.C. Board, that they were most confusing, and the 
Board had so informed the Assistant Chief Inspector (J.A. 62). Mr. Richard 
C. Sullivan, Member of the A.B.C. Board, contradicted both the Chairman 
of the Board and Assistant Chief Inspector Cohill when he testified that at 
no time following the hearing given the appellant before the Board had As- 
sistant Chief Inspector Cohill indicated to him or to anyone else in his pres- 
ence that he had been in error in his testimony before the Board (J.A. 64). 
Mr. James G. Tyson, the third Member of the A.B.C. Board, testified that 


Assistant Chief Inspector Cohill did not voluntarily come before the Board 


to make any statements with respect to the testimony he had given at the 
A.B.C. Board hearing but that the Board called both Chief Inspector Darby 
and Assistant Chief Inspector Cohill before it some time between the con- 
clusion of the hearing and before the Board made its decision in order to 
question them on their activities in investigating the appellant's case (J.A. 
68). Board Member Tyson testified that when Assistant Chief Inspector 
Cohill had been called in before the Board he did make some statement 
that he had been confused in his testimony but at no time did he state that 
his testimony concerning the tax stamp situation at the hearing had been 
in error nor did he say he wanted to change that testimony (J.A. 69). 


It is impossible to reconcile the testimony of Assistant Chief Inspec - 
tor Cohill with the testimony of any one or all three of the Members of the 
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A.B.C. Board. But one fact does seem certain. Assistant Chief Inspector 


Cohill did not, voluntarily or involuntarily, inform the Chairman of the 
Board that his testimony at the hearing before the Board with respect to 
the tax stamp situation had been in error because he had beén confused. 


There were other instances during the course of this proceeding 
when Assistant Chief Inspector Cohill's testimony on important factual 
points were at variance with testimony of witnesses for the appellee. For 
example, Assistant Chief Inspector Cohill testified that the inspectors had 
no difficulty in locating the 494 cases of alcoholic spirits on|the appellant's 
premises because a stock boy employed by the appellant had| pointed out 
all 494 cases to the inspectors (J.A. 29). Inspector Brunson|, on the other 
hand, testified that the 494 cases were scattered all over the premises, 
some on the first floor store room and some in the sub-basement (J.A, 23). 
Chief Inspector Darby first testified that it had been somewhat of a problem 
locating the cases of alcoholic Spirits lacking tax stamps (J.A. 40). When 
the Chief Inspector was informed of the Assistant Chief Inspector's testi- 
mony on this point, he agreed with him (J.A. 40). Chief Inspector Darby 
then admitted he had given directly contradictory testimony on this factual 
issue at the A.B.C. Board hearing (J.A. 40), in which the Chief Inspector 
had testified that neither the Assistant Chief Inspector nor hé knew where 
to find the alcoholic spirits without tax stamps and that they had to ferret 
out these spirits by checking numerous cases throughout the entire ware- 
house (J.A. 40). No attempt was made to explain away this contradictory 
testimony. 


Yet the Court must have credited Assistant Chief Inspector Cohill's 
testimony with respect to the tax stamp Situation as being the|truthful ver- 
sion since the Court found that the appellant had on hand only 10 1/16th 
gallon stamps on January 22, 1959, prior to the stamp purchase made by 
the appellant that same day. 


Whether the appellant had on hand 3,910 D.C. tax stamps on Janu- 
ary 22, 1959, prior to its purchase of tax stamps that same day as testified 
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by Assistant Chief Inspector Cohill at the A.B.C. Board hearing (J.A. 30, 
31, 32) or whether the appellant had 10 1/16th stamps on hand on January 
22,1959, prior to its purchase of 5,650 stamps that same day, as testified 
by Assistant Chief Inspector Cohill in this proceeding (J.A. 27), there is 
no conflict in the testimony that prior to the time of the seizure and re- 
moval of the 494 cases of alcoholic spirits on January 23, 1959, appellant 
did have on hand, as Assistant Chief Inspector Cohill admitted (J.A. 29), a 
sufficient number of tax stamps to affix to all of the spirits seized. Even 
Mr. Howard N. Kenyon, of the District Government's Internal Audit Office , 
whose entire testimony, in our opinion, should not have been admitted, 
testified that prior to the time of the seizure and removal of the 494 cases 
from appellant's premises on January 23, 1959 the appellant had already 
purchased and paid for sufficient D. C. tax stamps to have had on hand 
more than enough stamps to take care of all of the 494 cases of alcoholic 
spirits seized and removed that same day (J.A. 58, 59). 


Vv. THE COURT ‘ERRED IN REFUSING TO GIVE ANY WEIGHT TO 
THE UNCONTRADICTED TESTIMONY CONCERNING THE LONG 
ESTABLISHED POLICY AND PRACTICE OF THE ALCOHOLIC 
BEVERAGE CONTROL BOARD IN PERMITTING LICENSEES TO 
AFFIX D. C.. TAX STAMPS TO CONTAINERS LACKING THEM 
IF THE LICENSEE HAD PROPER TAX STAMPS ON HAND. 


The seizure and removal of the alcoholic spirits from the appellant's 


premises because of a presumed violation of the statute (Sec. 25-124 (i) 
D. C. Code, 1951) is one of many such seizures that have been made by 
the District of Columbia since the Alcoholic Beverage Control Act went 


into effect on January 24,1934. The appellant's case, however, represents 
the first and only instance in over 25 years in which the District Govern- 
ment has instituted a judicial proceeding of forfeiture and condemnation as 
the result of a seizure (J.A. 60). 


In one case the District of Columbia seized and removed 39 cases 
of alcoholic spirits from a licensee's premises when the licensee was 
caught in the act of selling them without tax stamps (J.A. 64). After citation 
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and hearing before the A.B.C. Board, the licensee was found guilty of this 


charge and revocation of his license was ordered (J.A. 64). | Upon appeal, 
the Commissioners of the District of Columbia upheld both the Board's 
finding that the licensee was guilty as charged, as well as its decision 
that the license be revoked (J.A. 65). In that case, where the evidence 
showed conclusively that the licensee had committed a criminal act, the 
Commissioners of the District of Columbia most certainly had valid cause 
to direct the institution of a libel action for the condemnation and forfeiture 
of the seized alcoholic spirits. Yet, the District of Columbia did nothing 
of the kind. Instead, the Commissioners of the District of Columbia di- 
rected a stay of the license revocation until such time as the 39 cases 
were returned to the premises from which they had been seized and the 
licensee could legally dispose of them (J.A. 65). There was uncontradicted 
testimony in this proceeding that it had been the long established policy 
and practice of the A.B.C. Board to permit licensees to affix proper tax 
stamps to containers of alcoholic spirits found upon investigation to re- 
quire them, provided they had not been sold without tax stamps affixed. Mr. 
Richard C. Sullivan, a Member of the A.B.C. Board, so testified at this 
proceeding (J.A. 66, 67). Board Member Sullivan, a career civil service 
employee, has been with the A.B.C. Board since October 12,1942 having 
served as Inspector, Assistant Chief Inspector and Chief Inspector (J.A. 
63). He testified that if Inspector Brunson, Assistant Chief Inspector Co- 
hill and Chief Inspector Darby had followed the practice of the A.B.C. 
Board when they were investigating the appellant's premises on January 
22,1959, they would have taken from each alleged case of untaxed liquor 
one bottle for a sample and would have permitted the tax stamps to be af- 
fixed to the remaining bottles (J.A. 65, 66, 67). Board Member Sullivan 
testified that this had been the policy and practice of the A.B.C. Board 
since his association with it and that he followed this procedure himself. 
The witness testified that a member of the Inspection Force always had 
the alternative of calling on the Board for further advice and instructions 
in situations of this kind (J.A. 67). 
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Chief Inspector Darby and Assistant Chief Inspector Cohill must have 
known of the Board's policy and practice. Why, then, did they refuse to 
permit appellant's manager to affix the tax stamps on hand to the bottles 
of alcoholic spirits lacking them? And if they had thought they needed 
further advice or instruction, why did they not call the Board to inform it 
of the tax stamps which the appellant then had on hand? Assistant Chief 
Inspector Cohill counted and inventoried the tax stamps on the appellant's 
premises shortly after he arrived there at 3:00 P.M. on January 22, 1959 
(J.A. 27). He knew then that the appellant had on hand a sufficient number 
of tax stamps to take care of the 494 cases of alcoholic spirits (J.A. 29). 
Yet, this witness testified he did not recall nor could he remember whether 
he had telephoned the Board that afternoon (J.A. 30). Chief Inspector Darby 
testified he did not have the authority to grant the request of the appellant's 
manager to affix the tax stamps without first obtaining advice from the 
Board (J.A. 39). The Chief Inspector did not call the Board for advice or 
instructions because it was after office hours when they had finished tak- 
ing their inventory (J.A. 39). 


In the light of the Board's long established policy and practice in this 
category of situation, it seems crystal clear to us that had either the As- 
sistant Chief Inspector or Chief Inspector contacted the Board the afternoon 
of January 22,1959 and informed it of the factual situation found on appel- 
lant's premises and added that all of the alcoholic spirits without tax stamps 
affixed were in the storeroom and the sub-basement and that no sale of al- 


coholic spirits without tax stamps was involved (J.A. 25), there would not 


have been any seizure and removal of the 494 cases of alcoholic spirits the 
following day by a District Government official who admittedly had no per- 
sonal knowledge of the facts (J.A. 41, 42, 43). 


The long established practice and policy of the A.B.C. Board is ap- 
parently predicated on its interpretation that sub-section (i) of Sec. 23 of 
the Alcoholic Beverage Control Act should be read together with sub-sec- 


tion (e) of the same section. The relevant portion of sub-section (e) reads: 
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"(e) ... Upon spirits or alcohol purchased outside the 
District of Columbia by any retailer licensed under thi 
Act, the stamps required by this Act shall be affixed 
within twenty-four hours (excluding Sunday from the 
count) after the spirits or alcohol is received at the | 
licensed premises of said retailer and before said spirits 
or alcohol is sold by such retailer." 
The Board's interpretation must be based on the obvious fact that 
both sub-sections relate to the same subject matter. Any other interpreta- 
tion could readily result in a number of daily seizures where stamps have 
dried and fallen off the bottles, where stamps of the wrong denomination 
had been affixed, as well as countless other situations. The citations and 
hearings required would be in the hundreds, perhaps even thousands, and 
the A.B.C. Board would be administratively snowed under. In reading the 
two sub-sections together, therefore, and in following the established policy 
and practice testified to by Board Member Sullivan, the Board is only exer- 
cising a rule of reason. The Court's ruling that, as a matter of law the 
District of Columbia has no discretion but must file a libel action in each 


such instance, could create administrative and judicial pandemonium. 


There is a clear indication in the record of this proceeding that Chief 


Inspector Darby would not have directed the seizure and removal of the 494 


cases on his own authority. The Chief Inspector has presumably followed 
the Board's policy and practice in similar situations because he stressed 
in his testimony that the tax stamps had to be affixed, that is, glued to each 
individual bottle of alcoholic spirits before it is sold (J.A. 38). 


Since the record in this proceeding showed that this was the first 
case of its kind which the District Government had instituted} the Court 
should have given considerable weight to the long established) policy and 
practice of the A.B.C. Board. The more So since the District of Columbia 
had delayed almost two years before instituting this proceeding and was 
acting arbitrarily in picking and choosing which case to take to court. 
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VI. THE COURT ERRED IN RULING THAT SINCE THE LIBEL 
ACTION WAS A DE NOVO PROCEEDING, THE COURT WAS 
NOT BOUND TO ACCEPT ANY FINDINGS OF FACT MADE 
BY THE ALCOHOLIC BEVERAGE CONTROL BOARD EVEN 
THOUGH THE FACTUAL ISSUES AND THE APPLICABLE 
STATUTE WERE ONE AND THE SAME. 


The facts at issue in this proceeding are identical with those heard 
and decided by the A.B.C. Board (J.A. 12). When asked by the Court wheth- 
er the issue of fact in this proceeding was the same as in the A.B.C. Board 
Proceeding, counsel for the appellee replied, "I don't think there is any 
dispute about that.’ At no time during the course of this proceeding was 
it alleged that the findings of fact made by the A.B.C. Board were arbitrary, 
capricious or discriminatory and we are of the opinion that under the cir- 
cumstances in this case the Court was in error in ruling that since this was 
a de novo proceeding, the Court was not bound by any findings of fact made 
by the A.B.C. Board. The Alcoholic Beverage Control Act for the District 
of Columbia provides that the Board's decisions on any question of fact 
Shall be final and conclusive (Sec. 6). In Minkoff v. Payne, 93 App. D.C. 
123, 210 F. 2d 689 (1953) Judge Fahy stated: 

", .. It is not for this (District) Court to weigh the evi- 

dence and determine what its conclusion would have been. 

The resolution of the facts by the fact finding Board was 

not arbitrary, capricious, discriminatory or so lacking 

in evidentiary support as to be erroneous in law... 

The record does not afford a solid basis for Court dis- 

agreement with the findings and conclusions reached by 

the public agency charged with primary responsibility 

for the relevant determinations, though a different re- 

sult might reasonably have been reached, as shown by 

the dissent of one Member of the Board."(p. 126) 

The Court might not be so bound where an administrative hearing is 
not required by statute and where the action of the administrative agency 


in granting a hearing is wholly gratuitous. Jordan v. United Ins. Co. of 
America, 289 F. 2d 778 (1961). 
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CONCLUSION 


It is difficult to understand the reasoning of the trial Court in hold- 
ing for the appellee when counsel for the appellee, in his closing, admitted 
that in waiting almost two years before instituting this proceeding, the ap- 
pellee is guilty of malfeasance and the Court recognized this confession 
(J.A. 74). It is likewise difficult to understand how the trial Court, in its 
conclusion, can compare the facts in this case in which no ¢riminal act is 
in issue, with a case involving contraband narcotics in which criminal 


guilt is presumed, per se. The appellee, a licensed retailer, had been 


operating for over 12 years without ever having been cited for any viola- 


tion of the Alcoholic Beverage Control Act or Regulations until the instant 


seizure. 


The arbitrary action of the appellee in bringing this proceeding be- 
cause it was dissatisfied with the decision of its own quasi-judicial agency 
which heard and decided the case violated every rule of fair play. Due pro- 
cess had been accomplished. The institution of this proceeding denied the 
appellant his due process. 


If the rules of admiralty practice and procedure still follow the rules 
of chancery, then in all equity and good conscience, the Court's decision 
should be reversed and the 484 cases of alcoholic spirits still retained by 
the appellee should be ordered returned to its lawful owner, |the appellant 
herein. Appellant respectfully so requests. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


APEX LIQUORS, INC., 


Appellant, 


v. : No. 16,656 


DISTRICT OF COLUMBIA, 


Appellee. 


COUNTER-STATEMENT OF THE CASE 
This is an appeal by Apex Liquors, Inc., from a judgment of the 
court below entered July 6, 1961 condemning and forfeiting to the use of 
the District of Columbia 484 cases of assorted spirits of alcohol (J. A. 80). 1 
The action was commenced with a libel of information filed by the 
District on December 6, 1960 in which it was alleged that Apex, the holder 
of retail class A license numbered 6988, was, on January 22, 1959, 
possessed of 494 cases, more or less, of assorted spirits of alcohol on 
which District taxes had not been paid as required by Section 25-124 (i), 
D. C. Code, 1951, Supp. VII. It was alleged further that on ariay 23, 


1959 representatives of the Enforcement Division, District Department of 


1 The appellant Apex Liquors, Inc. , will be referred to hereinafter 
as "Apex" and the appellee District of Columbia will be referred to as 
the "District." 


General Administration, seized from the possession of Apex such spirits of 
alcohol and that "[b]y reason of the creminea and for the breach of the laws 
of the District of Columbia and in particular Section 25-124(i), D. C. Code, 
1951 Ed., the aforesaid 494 cases, more or less, of spirits of alcohol be- 
came and are forfeited to the District of Columbia" (J. A. 3, 4). 

The relief sought by the District was that the spirits of alcohol, 
described with particularity in schedule "A" attached to the libel of informa- 
tion, be condemned and forfeited to the District (J. A. 4-6). 

Apex admitted that, on the date of the seizure, District tax stamps 
had not been physically affixed to the bottles of alcoholic spirits but denied 
that the required District tax had not been paid. Apex slaved that there 
was on its premises at the time of seizure a sufficient number of District 
tax stamps for all of the bottles of alcoholic spirits which were seized 
(J. A. 8-9, 11). 

In its pre-trial statement Apex alleged that on January 22, 1959, 


when inspectors of the Alcoholic Beverage Control Board first observed 


the bottles of alcoholic beverages to which no District tax stamps were 


attached, it requested, but was denied, permission to affix such stamps; 
and that on January 23, 1959, when the bottles of alcoholic spirits were 


seized, a similar request was made and denied (J. A. 11-12). 


Apex challenged the validity of the seizure and in this connection 
stated that the District was at the time of seizure without any accurate 
information as to when the cases of alcoholic beverages were received at its 
premises and, therefore, could not have known whether the twenty-four 
hour period had expired within which tax stamps were required to be affixed 
to the bottles (J. A. 13). 


At the trial, which was commenced on June 15, 1961, there was 


evidence tending to establish that on January 22, 1959 Apex was possessed 


of 494 cases, more or less, of assorted alcoholic beverages which it had 


received from outside the District during the period commencing in 
October 1958 and ending January 14, 1959 (J. A. 53-54, 79). /The bottles 
of alcoholic beverages contained in the 494 cases did not, on January 22, 
1959, have affixed thereto District tax stamps as required by Section 25- 
124 (i), D. C. Code, 1951, Supp. VII (J. A. 54, 79). 
When on January 22, 1959 Inspector William T. Brunson com- 
menced his investigation at the Apex Liquor Store, he observed on the dis- 
play shelves, among the many other bottles of liquor, six bottles of ''Sunny 
Jim Bourbon" to which no District tax stamps were affixed (J A. 22). 
Continuing his investigation, the Inspector went into the storage area behind 


the counters and "took twelve cases from numerous places in the big stack 


of cases that were on the floor, and opened those, and examined all of the 
bottles * * * and they had no tax stamps affixed to them." At this point 
Mr. Grossman, the manager of the.store, stated to the Inspector, "It is 
not any use to lookany more. They don't any of them have D. C. tax 
stamps affixed" (J. A. 22). Inspector Brunson demanded and received 
from Mr. Grossman '* * * permits, freight bills and invoices for the 
whiskey on the premises that did not have D. C. tax stamps affixed" 
(J. A. 23). After satisfying himself that the permits, freight bills and 
invoices covered the particular unstamped liquor he had inspected, the 
Inspector reported to his superiors, the Chief and Assistant Chief 
Inspectors of the Alcoholic Beverage Control Board (J. A. 23). 
Inspector Brunson testified that, while awaiting the arrival of the 
Chief and Assistant Chief Inspectors, Mr. Grossman stated in his presence 


"I will have to send up and buy some D. C. tax stamps.'’ He then put some 


money which he had taken from a cash register into a bag and said to an 


employee, ''You will have to go up to the D. C. Treasurer's office and 
get some tax stamps * * * and hurry because the tax office closes ina 
few minutes" (J. A. 23). Apex purchased at this time 5650 District tax 


stamps (J. A. 27). 


Upon the arrival of the Chief and Assistant Chief Inspectors, 
Inspector Brunson surrendered to them the invoices, freight bills and 
permits which he had received from Mr. Grossman (J. A. 27). A 
complete inventory of the stock room of the liquor store was then made 
(J. A. 24, 25). In this connection Inspector Brunson stated, |"We 
examined all of those from the invoices that he gave us that he said had no 
tax stamps on them" (J. A. 26), and it was determined that there were 
on the premises 494 cases, more or less, of alcoholic beverages and that 
District tax stamps were not affixed to the immediate containers thereof 
(J. A. 27-29). 


Assistant Chief Inspector Cohill had in the meantime made an in- 


ventory of District tax stamps on the premises and found '* * * ten loose 
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1/16 stamps plus 5860 [sic] stamps" which were purchased after Inspector 
Brunson commenced his investigation (J. A. 27). 
Inspector Cohill was interrogated in respect to his testimony at an 
administrative hearing conducted by the Alcoholic Beverage Control Board. 
At the administrative hearing Inspector Cohill first testified that Apex had 
on hand, when Inspector Brunson commenced his investigation, | only ten 
1/16th-gallon stamps (J. A. 30-32). However, upon further interrogation 


at the administrative hearing, Inspector Cohill stated that he was in error 


and that, when Inspector Brunson commenced his investigation, Apex had 
on hand some 5650 stamps (J. A. 32). 

At the proceedings on the libel of information Inspector Cohill 
explained that he became quite confused at the administrative hearing and, 
as a result, included in his testimony eleven items which should not. have 
been included, '* * * Actually, they were not stamps onhand, but were 
an inventory of stamp purchases made some time in January and December. 
That is where I was confused"’ (J. A. 30-33). Inspector Cohill insisted 
that, prior to its purchase on January 22, 1959 of 5650 tax stamps, Apex 
had on hand only ten 1/16th-gallon stamps (J. A. 33). 

On January 23, 1959 the manager of Apex was served with a "Notice 
of Levy'' whereupon the 494 cases, more or less, of assorted spirits of 
alcohol were seized and removed to the District police warehouse 
(J. A. 42-43). 

At the conclusion of the trial the court made findings of fact and 
conclusions of law: (J. A. 74-80), upoh the basis of which it 
entered on July 6, 1961 an order directing the condemnation and forfeiture, 


to the use of the District, of 484 cases of .494 cases of assorted spirits of 


alcohol seized from the possession of Apex on January 23, 1959 (J. A. 80). 


This appeal followed. 


REGULATIONS INVOLVED 


Alcoholic Beverage Control Regulations of the District of Columbia, 


Title 2, 1959 Edition: 


Pursuant to the authority contained in Reorgani- 
zation Plan No. 5 of 1952, it is hereby ORDERED: 


* * * 


2-105. PREMISES, EXAMINATION OF. 
* * * [AJ]ll persons holding licenses under the Act, 
shall allow any member of the Board, or any dul 
authorized inspector of the Board, or any authorized 
member of the Metropolitan Police Department, full 
opportunity and every facility to examine, at any time 
during business hours, the premises where any 
beverage is manufactured, kept, sold, or consumed, 
for which a license has been asked or has been granted, 
and also the books and records of the business for which 
a license has been asked or has been granted. (Jan. 20, 
1955.) 


* * * 
2e111. BOOKS AND RECORDS, INVOICES. 


* * * 


(c) Each holder of a retailer's license shall keep 
and maintain upon the licensed premises books 
and records which shall, within forty-eight hours 
(excluding Sundays) of the time of delivery thereof, 
adequately and fully reflect all purchases and de- 
liveries to it of alcoholic beverages, except beer. 
Such records shall distinctly show the quantity in 
gallons of each kind of beverage purchased in each 
purchase, the date of such purchase, the name and 
business address of the person from whom purchased 
***, All invoices and delivery slips required by 


Section 2-128 (b) of these regulations shall be 
systematically filed and maintained for a period 
of two years from date of delivery and shall show 
a true, accurate, and complete statement of the 
terms and conditions on which such purchase was 
made. (Oct. 16, 1956.) 


(d) The books and records referred to in this 
section, including the original and duplicate in- 
voices, shall be open to the inspection of the Board 
or its designated agent, and the Finance Officer of 
the District of Columbia or his designated agent, 

- at all reasonable hours, and shall be kept and 
maintained upon the licensed premises for a 
period of four years after the latest transaction 
therein recorded by the holder of a manufacturer's 
license or a wholesaler's license and two years 
after the latest transaction therein recorded by the 
holder of a retailer's license. (May 28, 1941.) 


* * * * 


2-124. STAMPS PRESCRIBED 


* * * 


B 


Manner, Place, and Time Within Which 
to Affix Stamps 


* * * * 


3. | Retailer to affix stamps. -- Upon all taxable 
beverages purchased outside of the District of 


Columbia by any licensed retailer, the stamps so 
required shall be affixed by the retailer to the im- 
mediate container, as the same is hereinafter defined, 
within 24 hours (excluding Sundays from the count) 
after the beverage is received at the licensed premises 
of said retailer, and before the beverage is sold by 

the retailer. * * * 


SUMMARY OF THE ARGUMENT 


Because there was probable cause to believe that the alcoholic 


| 
beverages involved were possessed by Apex in violation of Section 25-124, 


D. C. Code, 1951, Supp. VII, the seizure of such beverages was not 
wrongful, 
Although the libel of information seeking the condemnation and for- 
feiture to the District of Columbia of the alcoholic beverages was not filed 
until almost two years after the seizure, absent any showing of: prejudicial 
harm, the action was not barred by laches. 
There is on the whole record substantial evidence that at the time 
of the seizure Apex possessed, in violation of Section 25-124, D. C. Code, 
1951, Supp. VII, the alcoholic beverages involved. The judgment of the 
court below, directing the condemnation and forfeiture to the District of 


484 cases of such alcoholic beverages, should therefore be affirmed. 


ARGUMENT 


I 


Because there was probable cause to believe that 
the alcoholic beverages involved were possessed 
by Apex in violation of the law, the seizure was 


not wrongful. 
The facts and circumstances Surrounding the seizure on January 23, 
1959 of some 494 cases of alcoholic beverages lead unerringly to the 
conclusion that such beverages were possessed by Apex with the intention 
to violate Section 25-124, D. C. Code, 1951, Supp. VIII, which, insofar 


as here pertinent, provides: 


* * * * 


(e) | * * * Upon spirits of alcohol purchased out- 
side the District of Columbia by any retailer licensed 
under this chapter, the stamps required by this 
chapter shall be affixed within twenty-four hours 
(excluding Sundays fromthe count) after the spirits 
of alcohol is received at the licensed premises of 
said retailer and before said spirits of alcohol is 
sold by such retailer. 


* * * * 


(i) The possession by any licensee of any spirits 
of alcohol after * * * twenty-four hours (Sunday 
being excluded from the count) after its receipt from 
outside the District of Columbia, upon which the tax 
required has not been paid, shall render such spirits 
of alcohol liable to seizure wherever found, and to 
forfeiture by the District of Columbia. And the 


absence of the proper stamps from any container 
(or wrapper if such be permitted) after the time 
at which the affixture of the stamp: is required by) - 
this chapter shall be notice to all persons that the 
tax has not been paid thereon and shall be prima 
facie evidence of the nonpayment thereof. * * * 
It is undisputed in the evidence that, on January 22, 1959, 
(1) present, among the numerous bottles of 
alcoholic beverages displayed for sale on the shelves 
of the Apex Liquor Store, were six bottles to which 
no District tax stamps were affixed (J. A. 22), 
(2) present, in a storage area at the rear of the 
store, were twelve cases of alcoholic beverages and 
no District tax stamps were affixed to the immediate 
containers thereof (J. A. 22), 
(3) present, in all areas of the Apex Liquor Store, 
were 494 cases, more or less, of alcoholic beverages 
and no District tax stamps were affixed to the immedi- 
ate containers thereof (J. A. 28, 29), 
(4) the manager of Apex, without any solicitation, 


stated to Inspector Brunson of the Alcoholic Beverage 


Control Board, "It is not any use to look any more. 


They don't any of them have D. C. stamps affixed"! (J. A. 22), 


(5) the manager of Apex then stated in the 
presence of Inspector Brunson, '* * * I will have 
to send up and buy some D. C. tax stamps" (J. A. 23), 
and thereafter purchased some 5650 District tax stamps 
(J. A. 27), and 

(6) present, in the Apex Liquor Store prior to 


the purchase on January 22, 1959 of the 5650 tax 


stamps, were only ten 1/16th-gallon District tax 


stamps (J. A. 27). 

Reasonable men could conclude from the foregoing that Apex 
possessed, in utter disregard of the requirements of Section 25-124, D.C. 
Code, 1951, Supp. VII, supra, the 494 cases of alcoholic beverages, 
to the immediate containers of which no District tax stamps were affixed. 
Unquestionably, therefore, there existed on January 23, 1959 probable 
cause for the seizure of the alcoholic beverages involved. See Carroll v. 
United States, 267 U. S. 132, 159, 161; United States v. One 1941 


Oldsmobile Sedan (10th Cir.), 158 F.2d 818-820. 


suf 


The proceedings on the libel of information were 
not barred by the defense of laches. 


Although Apex does not rely specifically upon laches as a defense, 


it contends that the court below erred in sustaining the District's right 


to maintain, after the expiration of almost two years, any action looking 


toward the condemnation and forfeiture of the alcoholic beverages involved. 


Because Apex did not, as required by Rule 8 (c), Federal Rules of 


Civil Procedure, make affirmatively any such defense below, it should not 


be heard to make any such defense here. See Riley v. Titus, 89 U. S. App. 


D. C. 79, 82, 190 F.2d 653, 656, cert. den. 342 U. S. 855. 


In any event, "laches" in proceedings such as this involves much 


more than time. As the court said in Point Landing, Inc. v. Alabama Dry 


Dock and Shipbuilding Company (5th Cir.), 261 F.2d 861, 865, 


ik * * It ig 


time plus prejudicial harm, and the harm is not merely that one loses what 


he otherwise would have kept, but that delay has subjected him to a disad- 


vantage in asserting and establishing his claimed right or defense. Gardner 


v. Panama R. Co., 1951, 342 U. S. 29, 30, 72S. Ct. 12, 13, 96 L. Ed. 31, 


36, 1951 A.M.C. 2048, 2049 * * *."" See also, Vega v. The Malula 
vega eects 


(Sth Cir.), 291 F.2d 415. Here there is not even a suggestion by Apex that 


prejudicial harm flowed to it from the delay of almost two years in filing the 


libel of information. 


Apex relies upon such cases as Keefe v. Clark, 287 F. 372 
(D. Ct., Mass. 1923); United States v. A Quantity of Intoxicating Liquors, 
289 F. 278 (D. Ct., Mass. 1923). But those cases are distinguishable on 
their facts. In each case government agents wrongfully seized from a 
private dwelling intoxicating liquor and held the same an unreasonable 
length of time before instituting either libel or criminal proceedings. Here, 
as has been demonstrated above, the seizure was not wrongful nor was the 
delay in instituting the libel proceedings unreasonable, in view of the cir- 
cumstance that, because of representation made to the Commissioners on 
behalf of Apex, the matter was first referred to the Alcoholic Beverage 


Control Board for administrative action (J. A. 8-9). 


Im 


The findings of fact and conclusions of law are 
supported by substantial evidence. 


There is in the record undisputed evidence from which the court 
below could have found, as it did, that there was possessed by Apex on 
January 22, 1959, 484 cases of assorted alcoholic beverages, to the im- 
mediate containers of which District tax stamps were not affixed; and that 
such alcoholic beverages were received by Apex from outside the District 


during a period commencing in October 1958 and ending on January 14, 


1959 (J. A. 53-59, 75-76). 


There was also evidence, though to some extent conflicting; from 
which the court below could have found, as it did, that, on January 22, 1959, 
when Inspector Brunson of the Alcoholic Beverage Control Board commenced 
an investigation at the Apex Liquor Store, there were on the premises only 
ten 1/16th-gallon tax stamps (J. A. 27, 29, 32-33). 

From this evidence, the conclusions were compelled that on 
January 22, 1959 Apex, in violation of the Alcoholic Beverage (Control Act, 
Section 25-124, D. C. Code, 1951, Supp. VUI, had possessed for more 
than twenty-four hours 484 cases of alcoholic beverages without paying the 
required District tax; and that, on January 23, 1959, such alcoholic 
beverages were properly seized and made the subject of condemnation and 


forfeiture (J. A. 74-76). 


Apex challenges the findings of fact and conclusions of law as having 


been based upon evidence obtained subsequent to the seizure by) a person 
who had no participation in the investigation which preceded the seizure. 

In this connection Apex contends that it was error to admit over its 
objections the testimony of Howard N. Kenyon, an Employee of|the Internal 
Audit Office of the District. The testimony of this witness was that, com- 
mencing November 11, 1960, he made a complete inventory of the alcoholic 


beverages seized from Apex and that, after an examination of pertinent 


transportation permits, invoices, delivery receipts, and records of Dis- 
trict tax stamp purchases, he determined and reported to the Commissioners 
that the alcoholic beverages involved were received by Apex prior to 
January 14, 1959 (J. A. 52, 53) and that the required District tax stamps 
had not been paid (J. A. 54-55). During the testimony of this witness the 
following transpired: 
MR, CLARK [Attorney for Libellant]: Now, if 

the Court pleases, as I understand, Mr. Donohue 

is willing to stipulate at this point that as to the 

conclusions reached as a result of this inventory and 

the gathering of information by Mr. Kenyon, he is 

willing to stipulate to the report that Mr. Kenyon 

filed with the Commissioners of the District of 

Columbia concerning the time of arrival at Apex 

of each of the seized cases of whiskey that were 


inventoried at the warehouse. 


MR. DONOHUE [Attorney for Claimant]: That is 


correct, Your Honor. 
THE COURT: Let.me see. You stipulate the 


accuracy of the report? 


MR. DONOHUE: Yes, Your Honor. 


* * * * 


MR, CLARK: If Your Honor pleases, at this time 


I offer Plaintiff's Exhibit 57, which is a summary re- 


port made by this witness to the Commissioners of 
the District of Columbia under the stipulation just 
presented. 


THE COURT: Very well, it will be received. 


ereupon, ain Ss Exhibit Was receive 
(Wh Plaintiff's Exhibit 57 d 


in evidence. ) (J. A. 
* * 
BY MR. CLARK: 
Q Mr. Kenyon, I show you what has been 
marked as Plaintiff's Exhibit for identification 
No. 58, a document entitled, "Analysis of Stamp 


Transactions of Apex Liquors, Inc., for the period 


53-54.) 


October 30, 1958 to March 3, 1959;'' can you identify 


that, sir? 
A Yes, this is a part of the over-all study that 


I made. 


* 


MR, CLARK: If Your Honor pleases, at this 
time I would offer Plaintiff's Exhibit No. 58, which 
is a Summary of the comparison study made by 
Mr. Kenyon, and I would like to ask him to read 
the final figures into the record at this time. 
THE COURT: It will be received. 
(Whereupon, Plaintiff's Exhibit No. 58 
was received in evidence. ) (J. A. 54-55.) 
There is, however, other evidence in the record which supports the 
finding that on January 22, 1959 Apex possessed the 484 cases of alcoholic 
beverages in violation of Section 25-124, D. C. Code, 1951, Supp. VII, 
supra. Inspector Brunson, when advised by Apex's manager that 
"[i]t is not any use to look any more. They don't any of them have D. C. 
tax stamps affixed,'' demanded and received '* * * all permits, freight 
bills and invoices for the whiskey on the premises that did not have D. C. 
tax stamps affixed." The following then transpired: 


[By Mr. Clark]: 


Q [Mr. Brunson, ] did you receive any documents 


from him at that time? 


A Yes, sir; he handed me some invoices, 
some permits and freight bills on different shipments. 

Q Now, about what time of the day was this? 

A Oh, that was about 2:40, I would say. 

Q Now, when Mr. Grossman handed you these| 
papers in response to your request, did you examine 
those papers at that time? 

A I glanced at them to see if they covered the 
particular shipment that I looked at; and then I went 
to the phone and called Inspector Darby and Inspector 
Cohill. (J. Al. 32, 33.) 

Later during the testimony of this witness he was aiikes whether, 
during the investigation on January 22, 1959, all cases were examined and 
he replied, "[w]e examined all of those from the invoices that he gave us 
that he said had no tax stamps on them" (J. A. 26). 

From the foregoing it appears without any serious question that the 
three inspectors of the Alcoholic Beverage Control Board who made, prior 
to the seizure, the investigation were fully informed of facts sufficient to 
give them probable cause to believe that Apex was in possession of the 


alcoholic beverages invoived, in flagrant violation of Section 25-124, D. C. 


Code, 1951, Supp. VIII, supra. See Anderson v. United States, 185 F.2d 


343, 346. 


In any event the possession by Apex under the circumstances dis- 
closed by this record of the alcoholic beverages involved was sufficient to 
give rise to an inference that the required District taxes had not been paid. 
As the Supreme Court of the United States said in Rossi v. United States, 
289 U. S. 89, 91, 77 L. Ed. 1051, 1053: 

The general principle, and we think the correct 
one * * * is that it is not incumbent on the prosecu- 
tion to adduce positive evidence to support a negative 
averment the truth of which is fairly indicated by 
established circumstames and which if untrue could 
be readily disproved by the production of documents or 
other evidence probably within the defendant's posses- 
sion or control. * * * 
See also, United States v. Lawson (6th Cir.), 266 F.2d 607, 610. 


See also and compare, Dodge v. United States, 272 U. S. 530, 532, 


71 L. Ed. 392, 394; United States v. Eight Boxes, etc., 105 F.2d 898, 899. 


Significantly enough, Apex offered no evidence tending to show that 
the 484 cases of alcoholic beverages were received by it within the twenty- 
four hour period prior to the investigation on January 22, 1959 or that, prior 
to such investigation, it had paid the required District tax. 

The material testimony of Apex was limited to statements tending 
to show that, for reasons of a highly personal nature, its president and 
principal stockholder had, for a considerable period of time prior to the 


seizure, been unable to give proper attention to the business. There was 


testimony also tending to show an absence of any intent to violate the 


provisions of Section 25-124, D. C. Code, 1951, Supp. VII, supra. But 


it is too clear for further discussion that the court below was not required 


to accept, as exculpating Apex, the explanatory statements of its president 


in view of clear and convincing evidence of the flagrant violations of the 


statute which were established. See United States v. One Fo 
Automobile, 272 U. S. 321, 324, 71 L. Ed. 279, 283; and see 


Anderson v. United States, supra. 


CONCLUSION 


Because there is a basis in substantial evidence for the 


d Coupe 


also 


finding of 


fact and conclusions of law, it is respectfully submitted that the judgment 


of the court below directing the condemnation and forfeiture to 


of the alcoholic beverages involved should be affirmed. 
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On May 18, 1962 this court entered judgment in the above-entitled 
case in behalf of the appellee. Pursuant to Rule 26 of this court, the 
appellant respectfully petitions for a rehearing, or rehearing en banc. 


Appellant's grounds for requesting a rehearing are: First, that 
this court erred in failing to find that the appellee's retention of the 
seized alcoholic beverages for almost two years before instituting 
judicial condemnation procedures was, under the circumstances, un- 


reasonable, unjustifiable and illegal. The appeal record showed that the 
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court below had on numerous occasions during the course of the four-day 
trial heard arguments from counsel for both appellant and appellee as to 
whether appellee's action was barred by laches. In admitting the testi- 
mony of certain witnesses over the objections made and exceptions taken 
by counsel for appellant, the court below had at least inferentially sus- 
tained the appellee's right to commence this action even though a period 
of almost two years had elapsed between the time of the first seizure 
and the institution of judicial condemnation proceedings. Since this 
clashed head-on with the lower court's finding that as a matter of law 
the District of Columbia Alcoholic Beverage Control Act gave appellee 
no discretion but made it mandatory that appellee proceed forthwith 
against seized spirits of alcohol in the District Court for the District of 


Columbia, we requested this court to reverse what we considered an 


irreconcilable holding. Second: If the court were to find appellee guilty 
of laches because it waited almost two years before directing a second 
investigation which resulted in the filing of this libel action, then the 
court's ruling on the validity of the original seizure, condemnation and 
forfeiture would no longer be applicable. As the court knows, there 

were two separate and distinct seizures in this case. The first, by the 
appellee on January 23, 1959 when it removed 494 cases, more or less, 
from appellant's premises. The second, by a U. S. Marshal under a War- 
rant of Arrest, issued by order of the U. S. District Court dated Decem- 
ber 7, 1960, served on the premises of the Metropolitan Police Depart- 
ment warehouse where the 494 cases had been stored and kept under 
appellee's control and in its possession since January 23, 1959. The 
court below, in determining whether the alcoholic spirits in question had 
been on the appellant's premises and in its possession for more than 24 
hours after its receipt from outside the District of Columbia, placed the 
burden of proof on the appellee. This is evidenced by the fact that the 
court below ordered the U. S. Marshal to release from custody and return 
to appellant seven cases of alcoholic spirits which did not have the D. C. 
tax stamps properly affixed to the containers because appellee was unable 
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to establish the date on which these seven cases had been received on 


appellant's premises. Appellant made no offer of proof si respect to 
these seven cases. 


We agree with the lower court's ruling that a correct interpretation 
of the pertinent statutory provision requires the appellee to first make 
out a prima facie case before seizing and removing alcoholic spirits for 
the purpose of having them condemned and forfeited: we disagree, how- 
ever, with any theory or holding, direct or inferential, that a govern- 
ment . agency can delay almost two years after such a seizure and 
removal before instituting an investigation to justify its original seizure. 
If almost two years delay before taking such action is not unfair, unjust, 
unreasonable and illegal by any standard, then why not five or ten years? 


There must be some rule of reason to temper the arbitrary and capri- 


cious action of a government agency. 


ERROR IN THE COURT'S OPINION 


This court held that the appellant had not pleaded laches, a defense 
which must be affirmatively pleaded in the District Court by/means of a 
responsive pleading and that having failed to do so, appellant) had waived 
this defense. We interpret this statement to mean that it is therefore 
unnecessary for the court to consider whether appellee was guilty of 
laches. 


Although it is true that Rule 8(c) of the Federal Rules of Civil Pro- 
cedure sets forth nineteen separate affirmative defenses, including that 
of laches, and Rule 12(b) requires that each of these designated defenses 
must be set forth affirmatively as a specific defense if it is not to be 
waived, it is likewise an accepted rule of law that if evidence! relating to 
an affirmative defense is introduced at the trial without objection and the 
opposite party is not surprised and has ample opportunity to meet the 
issue, the defense will be permitted, even though it has not been specially 
pleaded. 1A Barron and Holtzoff, Federal Practice and Procedure, 155 
(1960), 2 Moore Federal Practice, 1695, 6 (2d Ed. 1948). 
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In Haskins v. Roseberry, 119 F.2d 803, 805 (1941), certiorari 
denied, 314 U.S. 655 (Oct. Term, 1941), the court held that the affirma- 
tive defense of the statute of limitations had not been waived even though 
it may not have been raised in the pleadings as required by Rule 8(c) and 
Rule 12(b) because the issue of the statute of limitations had come up 
during the course of the trial, had been considered and tried, and there- 
fore came within Rule 15(b) which provides that when issues not raised 
by the pleadings are tried by express or implied consent of the parties, 
they shall be treated in all respects as if they had been raised in the 
pleadings. The court added that even if there were a failure on the part 
of the court below to direct that the pleadings be amended for this pur- 
pose, it had no effect on the trial of the issue. 


In Tillman v. National City Bank of New York, 118 F.2d 631, 635 
(1941), certiorari denied, 314 U.S. 650 (Oct. Term, 1941), the court like- 
wise held that appellee's failure to affirmatively plead estoppel did not 
constitute a waiver of this defense if the issue was discussed during the 
course of the trial,and there was no claim of surprise. 


This court cited the Tillman case as authority for its holding that 


appellee had not waived the defense of termination of an agreement by 
failing to plead it affirmatively as required by Rule 8(c) because the 
defense had been introduced in evidence at the trial without objection, its 
legal effect had been argued by both sides and therefore appellant could 
not claim surprise. Joyce v. L. P. Steuart, Inc., 227 F.2d 407, 409 (1955). 


Similarly, in unanimously reversing the decision of the court below 
that the defense of fraudulent concealment of a prior marriage was an 
affirmative defense which had been waived because it had not been 
specially pleaded, the higher court held that while it was true that this 
defense had not been affirmatively pleaded as required by Rule 8(c), it 
had been raised informally during the course of the trial, the parties had 
not been taken by surprise and the defense was fundamental to the court's 
consideration of the issues in the case and therefore should have been 
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explored. Carr v. Wisecup, 263 F.2d 157, 159, 160 (1959). It cannot be 
denied that in the instant case the issue of laches was an important and 
fundamental one, that it was raised and discussed by counsel for both 
sides on several occasions during the trial and that it was considered by 
the court below in its rulings on the admissibility of evidence and the 


right of the appellant to institute this action almost two years after the 


date of the first seizure and removal. 


In Vernon Lumber Corp. v. Harcen Construction Co., 155 F.2d 348, 
349 (1946), a unanimous court held that although the affirmative defense 
of waiver had not been raised in the pleadings as required by Rule 8(c) 
and Rule 12(b), nevertheless, the evidence bearing upon the waiver issue 
had been freely received and considered in the court below and that it was 
therefore properly before the District Court for consideratign as"... it 


is before us on appeal." 


American Casualty Co. v. Morris, 51 F.S, 889 (1943), affirmed 146 
F.2d 208, and Sutcliffe Storage and Warehouse Co., Inc. v. United States, 
112 F.S, 590, 594 (1953) are additional authority that an affirmative 
defense (illegality and mutual mistake respectively) which must be 
Specially pleaded under Rule 8(c) and Rule 12(b) is not waived if it is 
introduced at the trial without objection, the opposite party ig not sur- 
prised, and the issue is discussed and tried. 


In its pretrial statement, appellant, in order to show the almost 
two years' delay, set forth in chronological order the detailed progress 
of the case over this period and directed specific attention to|the appel- 
lee's retention of the seized alcoholic beverages for a period|of almost 
two years before instituting an investigation to obtain data to justify its 
original seizure. (J.A. 13) Counsel for appellee were well aware of the 
fact that one of appellant's principal defenses would be unreasonable 
delay constituting laches. It was for this very reason that it was appel- 
lee's counsel who first took the initiative in requesting the court below 
to grant permission to counsel for both appellant and appellee to approach 
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the bench and discuss this issue before any testimony was introduced by 
appellee's principal witness. The lower court considered the issue im- 
portant enough to have counsel for both sides present oral argument so 
as to obtain a ruling for the record. (J.A. 48-52, incl.) Because this 
argument goes to the heart of the issue here, the most pertinent portims 
are quoted: 


"Mr. Donohue: Now, I most respectfully say to the 
Court that this is an equity proceeding, and I can scarcely 
see the equity of permitting the District Government in 
1961 to justify the seizure of alcoholic beverages in 1959 
upon an inquiry that was not even initiated until November 6 
of 1960. 
*x* * * 
So I most respectfully say to the Court that evidence which 
was obtained after the seizure on the 23rd of January, 1959, 
not to say evidence obtained 19 months after, ought not to be 
heard by the Court. 


"The Court: Mr. Clark. 


"Mr. Clark: If the Court pleases, I will readily admit 
that the testimony that this witness could state, the factual 
data supporting that testimony was not discovered or learned 
by him until subsequent to November of 1960. So that if Mr. 
Donohue's point is that at the time of the seizure, this wit- 
ness was not aware of the dates, delivery dates of the various 
alcohols involved in this case, then I would concede that." 
(J.A. 50). 


"The Court: Just for my education, you might say, 
this seizure was made in January 1959. Wasn't the filing of 
the libel action a necessary result of the seizure? Didn't 
the District have to file a libel proceeding? 


"Mr. Clark: I don't think so, Your Honor. 


"The Court: You don't think so? What could they 
have done? 


"Mr. Clark: I think it is a matter within the discre- 
tion of the District of Columbia. 


"The Court: What else could they have done? Could 
they have returned the liquor to the licensee? 


"Mr. Clark: I think so. They could have done that 
under the terms of the statute. 
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"The Court: You mean they had enough discretion 
to wait a couple of years to decide whether or not they| could 


or would file a libel action? 


"Mr. Clark: I think they had discretion with respect 
to the filing of the libel action, yes." (J.A. 51) 


The court will note that, in replying to the lower court's question, 
counsel for appellee was careful to confine his reply to the élement of 
discretion. Counsel for appellee astutely avoided answering| the question 
as to whether appellee had the right to wait a couple of years before 
filing the libel action. 


In summing up his argument on the issue of appellee being guilty 
of laches, counsel for appellant stated: 


"Now with respect to the question Your Honor asked about the 
discretion of the Commissioners, I think it is clear from the 
record what happened. They directed the ABC Board to file 
a libel. Now, the ABC Board -- I am sure if the ABC Board 
had perhaps punished the licensee by a suspension of some 
kind, what they have done since 1934 would have happened: 
He would have been suspended for a while, and they would 
have returned the whiskey. But the ABC Board couldn/t sus- 
pend the license on the status of the evidence; so the Com- 
missioners apparently decided, 19 months later, to take a 
second bite at it, and then exercise their discretion, and 
they instituted an investigation, the fruits of which are|now 
being sought to be put before the Court. I hardly think |that 
is equity after nearly two years." (J.A. 52) 


If there were still any question as to whether the defense of laches 
was raised, discussed and tried without objection, then the closing argu- 


ments of counsel for appellant and appellee should resolve that question. 


When counsel for appellant, in discussing the issue of laches, stated: 


"Now, I don't have to beat the point again to the! Court, 
but Your Honor knows that it was nineteen months after the 
seizure of these alcoholic beverages under the circumstances 
indicated before the District Government made its first 
attempt to determine whether they had a right to take it." 


* Ke 


"Mr. Cashman: Your Honor, I will only briefly reply. 
I know that Mr. Donohue likened the District of Columbia to a 
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private corporation, and compared us rather odiously thereby 
since we are in Court at this date, but I am sure that part of 
the time lag between the date of seizing and the date of the 
prosecution| was due to the excellent efficacy of counsel on 
the claimant's side. And, Your Honor, to further reduce our 
malfeasance in participating in this Kind of an action -- 


This court may recall that during the course of argument before it, 
counsel for appellant was asked whether laches had been specially 
pleaded and that counsel had replied that this defense had been raised 
during the course of the trial, that it had permeated the entire trial pro- 
ceedings and, in substantiation, had read the above-quoted extracts from 
the Joint Appendix. In reply to the query as to whether the appellant had 
suffered prejudicial harm, the court was advised that during this entire 
period appellant had been placed on C.O.D. by the A.B.C. Board so that 
it could not purchase alcoholic spirits on 4 to 6 weeks credit and that 
the seizure and retention of approximately $20,000 worth of alcoholic 
spirits for over two years (stock which could have been sold and resold 
many times over during the 2 year period) had deprived the appellant of 
the cash it needed to repurchase and replenish badly needed merchandise 
and that this had created a special hardship in appellant's case. 


Counsel for appellant then cited the cases of Keefe v. Clark, 287 
F. 372 (1923) and The United States v. A Quantity of Intoxicating Liquors, 
289 F. 278 (1923) as unreversed authority in holding that any unreason- 
able delay by the Government in instituting a forfeiture proceeding against 
alcoholic spirits will vitiate a seizure and constitute a complete defense 
to such a proceeding. In Keefe v. Clark the court held that not only was 
11 months an unreasonable length of time for the Government to retain 
seized alcoholic spirits before instituting forfeiture proceedings, but that, 
in addition, the forfeiture proceedings could not operate retroactively. 
(J.A, 14) In The United States v. A Quantity of Intoxicating Liquors, the 
court held 21 months to be an unreasonable length of time to retain 
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spirits of alcohol before instituting a judicial forfeiture proceeding. In 


directing the Government to return the alcoholic spirits the Court stated: 


"Where liquor is seized and kept an unreasonable length 


time, without further proceedings, either by way of libe 


f 


fe) 
1 


or criminal prosecution, the possession of the property by 


the Government becomes unjustifiable and it should be 
returned.” (Supra, p. 281) (J.A. 13) 


On page 14 of appellee's brief an attempt is made to distinguish 
the cases of Keefe v. Clark and The United States v. A Quantity of Intoxi- 
cating Liquors from the instant case on the ground that in both of these 
are | 


cited cases the government agents had made a wrongful seizure, whereas 


in the instant case the seizure was not wrongful nor was the delay in 


instituting the libel proceedings unreasonable. As was stated by counsel 


for appellant before this court at the time of oral argument, either 


counsel for appellant or counsel for appellee has misinterpreted the 


court's rulings in both of these two cited cases. It is appella 
tion that in the cases of Keefe v. Clark and The United States 
tity of Intoxicating Liquors, the issue as to whether the seizu 


nt's conten- 
v. A Quan- 
re was 


lawful or unlawful had no bearing and played no part in the court's deci- 


sion that the Government had delayed an unreasonable time b 
its libel action. In the cited cases the court held that even if 
had not been wrongful, its decision would still be the same. 

decision in each case was predicated upon the duty and neces 
following up a seizure of this kind by appropriate and prompt 
judicial process. As a matter of fact in The United States v. 


efore filing 
ithe seizures 
The court's 
sity of 

ly instituted 
A Quantity 


of Intoxicating Liquors, the court directed the return of seized alcoholic 


spirits to four claimants, none of whom had even bothered to 


in support of their claims. As the court stated: 


"In the cases of the other (4) claimants . . . No briefs have 


been filed, and the attitude of these claimants is not 
apparent. It is possible that evidence might show that 


file a brief 


the 


officers had a right to seize the liquor in some of these 


cases without a warrant. Even then, however, proper Pp 


ro- 


ceedings do not appear to have been taken within a reason- 


able time to preserve the integrity of the original action ..." 
(P. 282) 
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CONCLUSION 


On the basis of the facts stated and the authorities cited, we believe 
the court should sustain appellant's defense of laches and hold that a 
government agency cannot arbitrarily and capriciously pick and choose 
its own good time to institute a libel action against seized alcoholic 
spirits. We believe it to be particularly applicable under the facts and 
circumstances of this case where the same charges against the appellant 
had been dismissed by the Alcoholic Beverage Control Board after a 
hearing and where, in addition, it was shown that appellant had paid 
approximately $120,000.00 to the District of Columbia for tax stamps for 
the year 1958. We believe that appelitbtis attempt to take a second bite 
at the apple, so to speak, (sic: whiskey), was unfair, unreasonable and 
unjustified. 
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